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IN THE 
Supreme ·Court of Appeals of Virginia 
AT RICHMOND~ 
Record No. 1835 
CITY OF PORTSMOUTH., Plaintiff in Error, 
ve1·sus 
ELIZABETH M.ADREY, Defendant in Error. 
PETITION FOR A WRIT OF ERROR 
To the Honorable Justices tJf tlt:e Supreme Cou.rt of Appeals 
of Virginia: 
I. STATEMENT. 
Your Petitioner,. the City of Portsmouth, respectfully rep-
resents unto Your Honors that it is aggrieved by a final judg· 
ment in favor of Elizabeth .Mndrey, entered against it on 
the 20th day of April, 1936, in the Court of Law and Chan-
cery of the City of Norfolk, Virginia, in a certain action by 
Notice of Motion, by which judgment the motion for a new 
trial in said case was overruled and judgment entered for 
the plaintiff against the said Petitioner on the verdict of the 
jury for the sum of Eight Hundred ($800.00) Dollars. Ac-
companying this petition and made a part hereof is a tran-
script of the record in said case, together with certain origi-
nal exhibits duly certified by the Court. The parties will 
l)e referred to in the positions occupied by them respectively 
in the tJourt below. · 
., 
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II. THE FACTS. 
The undisputed facts are, briefly, as follows: 
The City of Portsmouth~ a duly chartered municipal cor-
poration, is the owner, jointly with the County of Norfolk, of' 
those certain ferries, docks, and appurtenances known as 
Norfolk County Ferries, and, as such, operates 'certain ves-
sels, including the ferryboat "City of Nol'folk", behveen tile 
cities of Norfolk and Portsmouth, Virginia, the trip or route 
being across the Elizabeth River and wholly within the har-
bors of Norfolk and Portsmouth, Virginia (R., p. 16}. 
The vessels, in this service, including the said ''City of 
Norfolk", are all of the rounded double-end type, having a 
passageway on each side for passengers and the center sec-
tion being devoted to space for vehicles. The rounded ends 
of the vessel -fit into and against a concave rounded dock which 
has two passenger footways on the sides, one for white and 
one for colored passengers, and a vehicular roadway in the 
middle, spaced so as to correspond with the ends of the 
passenger footways and vehicular way on each end of the 
ferry (Exhibits). The rise and full of the tide at Norfolk is 
approximately four feet. The dock is composed of two parts. 
The :first, nearest shore, is at the street level and is fixed firmly 
on piles to provide a fixed walk and roadway. Attached to 
that part by hinges is the second, or movable section, which 
is hinged at the shore end and suspended by weights and 
cables at the offshore end and is a double walkway and single 
vehicular roadway, built of wood, approximately sixty (60) 
feet long and weighing approximately forty ( 40) tons. The-
second or hinged part is hereinafter calle'd a ".bridge". 
The offshore end of the bridge is attached to and suspended 
from cables which pass over pulleys on a gallows frame and 
are attached on the other end to counter-weights which are 
so arranged that the end of the bridge is two tons heavier than 
the pull of the counter-weights (Crocket, R., p. 127, and 
Priend, R., p. 33). There are also attaehed to each side 
of the bridge chains which go up to the top of the gallows 
frame and over a drum on a shaft operated by a smaii elec-
trical motor (Friend, R., p. 33). This motor is equipped with 
a brake drum, chain, and electrically operated brake shoes, 
the tension of which is. just enough to take up the two tons 
excess weight of the bridge over the counterbalance pull and 
bold the bridge end at any given level it may be stopped at 
('Priend, R., p. 33). .The brid,qe is raised by operating this 
motor to take u.p the slack of the chain, and lowered by slack-
enittg ,the chain and permitting its o·wn excess weight to carry 
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tJ~e bridge dowtt. The operator of the motor stands on the 
bridge when moving it. 
1.'he water approach to each bridge and dock is fenced off 
by piles driven close together extending out approximately 
the length of the ferry in almost parallel lines, slightly Wider 
at the offshore end and conforming on the shore end to the 
shape of the vessel. 'rhese piles are tied together with heavy 
timbers forming a solid fence. 
When the vessel is docked it runs straight into the space 
between the fences and its bow, or leading end, .fits into or 
against the concave circular face of the bridge. On each 
side of the bridge is a hand winch which operates a chain 
with a hook on the end. These hooks are placed in fixed 
eyes on the sides of the deck of the vessel (Friend, R., pp. 
30, 31), and by tiglttenin.q the chain.~ with the hand winches 
the boat is drawn against tll,e face of the bridge (Friend, R., 
p. 30). The bridge is then lowered to the desired level, the 
gates on the passenger and vehicular ways are· opened, and 
the vessel is unloaded. The face of the bridge is about two 
.or three feet deep, and the bridge is raised as each vessel 
goes out and must be lowered for the next one when it comes 
in. The men who operate the hand wincltes and the motor 
to move the bridge are part of the crew of the vessel that is 
docking .. 
COMMENTS ON EVIDENCE. 
As the plaintiff stepped from the bridge to the deck of the 
vessel she fell and alleges that in so doing she injured her 
knee (R., p. 59). . 
She bases her claim to a recovery on he.r statement that 
as she stepped froll). the bridge to the vessel the vessel 
"dipped" (R., p. 59), but.she never claimed nor asserted that 
the bridge did not move with the vessel, although this in-
ference is sought to be drawn. Her daughter, who was just 
ahead of her, corroborated her statement that the ferry fell 
and rose again, but she did not testify that the bridge failed 
to likwise move up and down with the vessel. The plaintiff 
claimed that the deck of the ferry was four ( 4) inches below 
the level of the end of the bridge, but she stated that this 
fact did not contrib·u..te to her fall as she saw the difference 
·in level when she approached the 1.:essel and made a proper 
allowance for it (R., p. 59). The plaintiff made 11,0 claim that 
there wlu~ any horizot~tal space or distance between the bow 
or face of the vessel at~d the face or end of the bridge. 
Othf!r than the plaintiff and her daughter, the plaintiff in-
troduced no eyewitnesses. 
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The defendant introduced four witnesses who were mem-
bers of the crew of the v:essel. They testified that the bridge 
and deck of the vessel were level; that the ·vessel was prop-
erly docked; and that the vessel did not and could not "dip". 
Expert witnesses testified that the vessel could not rise or 
fall without the bridge likewise moving with it and that it 
was impossible to keep the v.essel and the bridge from hav-
ing some movement when cargo was loaded or unloaded or 
if a wave hit the vessel, but that the vessel was protected 
from waves by the fen~es, and the bridge was so arranged 
as to move up and down with the vessel as it rose and fell 
upon the surface of the water. Defendant witnesses furthe1 
testified that this was the usual and customary method of 
docking such a vessel. Tlte plaintiff did twt clai1n that the 
cqu.ipme1~t or method of docking used by the defendant was 
improper, obsolete, inferior, or defective, or that it was pos-
sible to improve upon the same. 
ill. THE VER.DICT AND MOTION. 
After two previous demurrers had been sustained by the 
court, and .prior to the commencement of the trial, .the de-
fendant demurred to the Notice of Motion as finally amended, 
but the court overruled the demurrer of the defeqdant, to 
which action of the court the defendant duly excepted. 
Upon the conclusion of the evidence and argument of coun-
sel, the jury retired and subsequently returned with a ver-
dict in favor of the plaintiff against the defendant for the 
sum of Eight Hundred {$800.00) Dollars. The defendant 
thereupon moved the Court to set aside the verdict as being 
contrary to the law and the evidence, for errors in granting 
certain instructions for the plaintiff ani( in refusing certain 
instructions for tho defendant, and for other errors apparent 
upon the face of the record, which motion was overruled by 
the Court on the 20th day of April, 1936, and final judgment 
entered on the verdict, to which action of the court the de-
fendant excepted. 
IV. ASSIGNMENT OF ERRORS. 
The petitioner hereby assigns the following errors to the 
action of the Court below: 
(1) The Court erred in overruling defendant's demurrer to 
plaintiff's second amendea Notice of Motion (R., pp. 16, 28); 
(2) The Court erred in overruling the _motion of the. de-
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fendant, at the conclusion of the plaintiff's evidence, to strike 
out the plaintiff's evidence (R., p. 76); 
(3) The Court erred in overruling the defendant's motion 
to strike out all the evidence at the conclusion of the evidence 
for the plaintiff and the defendant (R., p. 147) ; 
(4) The Court erred in overruling defendant's motion to 
refuse to grant any instructions to the plaintiff (R., p. 149); 
{5) The Court erred in overruling defendant's objection 
and in granting -plaintiff's instruction No. P-2 (R., p. 150); 
(6) The Court erred in overruling defendant's objections 
and granting plaintiff's instruction P-4 (R., p. 151); 
(7) The Court erred in refusing defendant's instruction 
D-2 (R., p. 153); 
(8) The Court erred in refusing defendant's instruction 
D-4 (R., p. 154) ; 
(9) The Court erred m refusing defendant's instruction 
D-5 (R., p. 155). 
V. ARGUMENT. 
The argument will be divided into two sections. The· first 
section will deal with the demurrer (assigned error #1) and 
the remaining assignment (2 through 9) will be considered 
together to avoid repetition. 
A. ERROR IN OVERRULING DEMURRER. 
(Assignment #1.) 
By Statute (Acts of the Assembly, 1918, page 20), the 
Charter of the City of Portsmouth was amended by adding 
thereto a new section, known as Section 31-a, prescribing 
rules and regulations for the bringing of actions against the 
Citv of Portsmouth for damages for injuries to persons or 
property alleged to have been sustained by reason of negli-
gence. The essential part of this section provides : 
''No action shall be brought against the City of Portsmouth 
for damages for an injury to any person or property alleged 
to have been sustained by reason of the negligence of the 
City, or of any officer, agent, or employee thereof, unless 
a written statement, verified by the oath of the claimant, his 
agent, or attorney, of the nature of the claim and of the time 
and place at which the injury is alleged to have occurred, or 
been received, shall have been filed with the City Manager 
of said city within thirty days after the injury occurred s >~> 0 • '' 
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To the original Notice of Motion filed by the plaintiff, the 
defendant demurred, which demurrer was sustained, and the 
plaintiff filed an amended Notice of Motion and a demurrer 
t.o this amended Notice of Motion was likewise sustained by 
the Court. The plaintiff thereupon filed a second amended 
Notice of Motion, to which the defendant demurred, but this 
demurrer was· overruled by the Court, and the defendant 
excepted. (R., p. 16). By reference to this second amended 
Notice of Motion, which your petitioner was previously re-
ferred to as the final amended N ot.ice of Motion, it will be seen 
(R., pp. 16, 17, 18, 19) that in addition to the allegations of 
negligence being contained therein, there is also incorporated 
n copy of the written statement or affidavit, which the plain-
tiff filed with the City of Portsmouth in an attempt to com-
ply with Section 31-a of the City Charter, above referred 
to. 
For convenience, this written statement is quoted: 
"This is to inform you that 1\Irs. C. H. Madrey,. of 1715 
Charleston Avenue, Portsmouth, Virginia, the undersigned, 
was injured on the 22nd day of August, 1935, between the 
hours of 5 :00 and 6 :00 P. M. that day, when she was jerked in 
such a manner as to cause her to be violentlv thrown while 
in the act of boarding ferry at the Norfolk side of the river, 
which was negligently docked; as a result of which she was 
seriously injured." 
The grounds of defendant's demurrer to the second 
amended Notice of Motion in which the foregoing affidavit 
and statement of claim was incorporated, was 
·(1) That the alleged affidavit was not drawn, filed and 
served in the manner described by the Charter of the City of 
Portsmouth, and does not S1tfficiently state the claim, i1tjuries, 
no1· the time and pla.ce thereof a-s required by said City Cha.r-
ter; 
(2) That the allegations of the Notice of Motion do not 
conform to the statement of claim in the notice given the 
City, and state new claims for which no notice has been given 
as required by the City Clmrter, and 
(3) That as a matter of law it is not negligence to permit 
a ferryboat to "rise and fall" with the water. 
A reading of the affidavit,. or statement, shows an inco-
herent, vague, and incomplete statement of what occurred. 
Plaintiff alleges she was "jerked in sucl1 a manner as to cause 
her to be violently thrown while in the act of boarding ferry'', 
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"which was negligently docked". She, therefore, specifically 
states that the cause of her injury was that she was "jerked". 
She does not state that the negligent docking had anything to 
do with this cause. There is no connection between the two 
statements. A ·reading of tlte Notice of M ot·ion., as finally 
amended, and the evidence, will show that she neither relied 
on the allegatio1t· that slte was jerked, ·nor proved it, and her 
. ·notice or affidavit contained 'Ito other allegation as to the moo-
tter of her injury. 
It will be observed that absolutely no particulars of neg-
ligence are given, the only reference to any negligence what-
ever being the broad, general statement that the vessel was 
"negligently" docked, which is a conclusion of "law and not 
a statement of facts. Likewise, the only statement of her 
injuries or damage is the broad and general statement that 
she was "seriously injured". 
In McQuillin on Municipal Corporations (Second Edition), 
Section 2895 (2718), dealing with the sufficiency of the No-
tice to the City, it is said: 
"Under these laws, at lea~t four points must be sufficiently 
covered. The time, place, circumsta.nces of the occurrence, 
~md the character of the inju,ry sttsfained." (Italics ours.) 
In the case of Jackson v. Richmond, 152 Va. 74, 82, 146 S. 
E. 303, the trial judge gave a written opinion in which he 
said: 
"It is required that tl1e plaintiff should state the 'nature 
of the claim', which is almost universally held to mean or in-
dude the character of the defect complained of, however 
briefly or concisely it may be described.'' 
Later on, in discussing the statute, which is almost iden-
tical with that of the Portsmouth City Charter, and in dis-
cussing the sufficiency of the two notices which were given 
in that case, the Court said, at page 90: 
''The average l?erson, having such notices, would know with 
reasonable ccrta'Vlzty all that the statute reqttires; namely, 
that the plaintiff claimed to have been injured by reason of 
the negligence of the agents of the city; tlmt the claim was 
that the plaintiff had suffered serious personal injuries; spe-
cifically a broken elbow and hip bone, with the natural con-
sequences resulting therefrom; that the time was in the night 
of April 25, 1923; that the place was on Leigh Street between 
22nd and 23rd Streets ; and that loose bricks constit1.tted the 
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defective condition of the sidewalk there on the South side 
of that street; and, if the first notice was heeded at all, that 
the alleged defect in, the street was about the middle of the 
block." (Italics ours.) 
In the instant case, it is submitted that your petitioner 
could not know with reasonable cet·tainty (1) the place of the 
accide~t, (2) the particulars of injuries claimed, nor (3) the 
particulars of negligence. It is true that the accident is 
alleged to have occurred on the Norfolk side of the river, 
but there are three fe1·ry docks or slips on the Norfolk side 
of the river. 'Vhich one is involved is not mentioned. The 
name of the ·ferry steamer involved is not given. The cause 
alleged is that she was "jerked". How she was jerked is 
not stated, nor is it stated in what particular the vessel was 
negligently docked. The only .statement of the injuries is 
the broad statement that she was "seriously injured", which 
is submitted to be a generality and not a specification or 
statement of particulars. 
In Jackson v. Riclunond, S1tpra, the Court apparently con-
sidered the first notice given insufficient in every particular 
except the location of the place of accident and statement of 
injuries. The first notice reads as follows : 
"Please accept this as notice of injury and damage to the 
person of Amanda A. Jackson, who resides at 518 North 22nd 
Street, Richmond, Virginia, and who met with a serious ac-
cident, along with certain damages, on the night of W edncs-
day, 25th day of April, 1923, between the hours ()f nine and 
ten p. m., and at or near and between 22nd and 23rd Streets 
on Leigh, on the south sidewalk and in or about the middle of 
the city block. · . 
''To the best of my information, from the hospital authori-
ties (Retreat for the Sick) has a broken arm, hip-bone broken, 
and considerably bruised.'' 
Unquestionably, except that it alleges negligence only by 
implication in giving the notice of claim, the above notice is 
much more specific and complete than that given in the in-: 
stant case. In view of the authorities hereinafter cited, it 
is submitted that a general allegation of negligeJ;J.ce such as 
"by reason of the city's negligence", would have added noth-
ing to the sufficiency of the above notice. 
Some cases in which the notice given was held insufficient, 
are cited below: 
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AS TO INJURIES SUSTAINED. 
H Severe bodily injuries.'' 
''The assertion is that he met witl1 injuries, and not one 
of them is named. No kind of injury is either included or 
excluded by the notice. 
''One obJect of the statute requiring notice within fourteen 
days after an injury is alleged to have been rec.eived is that 
the injured person shall thus early commit himself to a state-
ment of his condition, when he would be more likely to de-
scribe it frankly and fairly than at a later period. There. is 
a great temptation to magnify and exaggerate such personal 
injuries, and the town is entitled to as particular a notice as 
can reasonably be given." Goodwin v. City of Gardiner, 84 
Me. 278, 24 Atl. 846. 
That plaintiff "received personal injuries" on account of 
the neghgence of said city of Colorado Springs, for which she 
intends to hold said city liable for damages sustained in that 
regard, held to be insufficient. City of Colorado Springs v. 
Neville, 42 Colo. 219, 93 Pac. 1096. 
A mere statement that the claim is for "personal injuries'' 
held insufficient. Tattam. v. Detroit, 128 Mich. 650, 87 N. W. 
894. 
Statement that plaintiff was "very badly hurt" held in-
sufficient. Hilson v. Memphis, 142 Tenn. 620, 221 S. W. 851 
(1920). 
A notice to a municipal corporation of an injury through 
its alleged negligence, stating that the injured person sus-
tained an injury to his person, badly bruising himself, and 
sustaining other bodily injuries of a serious nature, does not 
comply with a statute requiring the notice to specify the na-
ture of the injuries. Spear v. 1-Vestbrook, 20 L. R. A, (N. S.) 
804, 104 1\fe. 496, 72 Atl. 311. (This case is annotated in 
L. R. A.) 
AS TO CAUSE' OF ACCIDENT. 
''But after all has been said that can be said in favor of 
a liberal construction, no interpretation of a statute is per-
missible that involves the ignoring of its express provisions. 
The giving of notice is required in every case, regard-
}P.ss of other sources and means of information possessed by 
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the city. It must be sufficient within itself. It is just as 
imperative to include therein a statement of the manner 
of the injury as it is the time or place or it is to give any 
notice at all. To hold otherwise would open the door to fraud 
nnd defeat the purpose of the enactment. .A. claimant 'Would 
be permitted to leave the city entirely in the dark respecting 
f.he most importa11zt fact of all until he chose to bring his 
.•mit." Lyons v. St. Joseph, 112 Mo. App. 681, 87 S. W. 588. 
(Italics ours.) · 
That the injury was caused by a "defect in the highway" 
consisting of ''an obstruction in the highway'', held insuf-
ficient statement of cause. Roberts v. Do'Uglas, 140 Mass. 
1 29, 2 N. E. 775. 
That the injury resulted from a "defective and dangerous 
sidewalk", and was caused by the negligence of the city, with-
out stating how the injury occurred, or that plaintiff fell on 
sidewalk, held insufficient. Paddock v. Syracuse, 61 Hun. 8, 
15 N. Y. S. 387. 
Where notice set forth, as sole ground of claim, conditions 
caused by ice and snow upon a sidewalk, an action cannot 
be maintained for a dangerous hole into which injured party 
fell, caused by age and decay, to which slippery condition 
was merely incidental. Olcott v. St. Paul, 91 :Minn. 207, 97 
N. W. 879. 
Where the notice to the city of an injury from a fall, stated 
injury was due to "defective dangerous condition" of the 
cross walk, it was held insufficient because tbe cause stated 
was not specific. The court said: 
''This notice was insufficient since the cause is not specific 
and is equally consistent witb an excavation in the way, an 
obstruction upon the way; an original malconstruction of the 
way; a worn, uneven and irregular condition of the surface 
of the earth; an accumulation of snow, or ice, or both; or any 
of the many varieties of defects which may exist in a way.'' 
Citing Noonan v. CitJt of Lawrence, 130 l\fass. 161, 163; Mer-
riU v. City of Sprin,qfield, 2841\fass. 260, 187 N. E. 551 (1933). 
Notice given to a city, that the cause of an injury on a 
highway was a pile of stones extending into the traveled 
part in such a grotesque and unusual shape that they con-
stituted a nuisance by their ability to frighten horses, is not 
, 
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sufficient to sustain claim that injury was caused by a col-
Jision with the pile of stones. Bowes v. Boston, 15 L. R. A. 
365, 155 Mass. 344, 29 N. E. 633. 
PLACE OF ACCIDENT. 
'
1 The city is entitled to know, not alone where the accident 
in fact happened, but also where the injured person claims 
that it happened. The two points are not necessarily and. 
invariably identical and the rule requiring a particular loca-
tion to be stated in the notice should not be greatly relaxed · 
merely because the conjectures of the city officials as to its 
meaning prove accurate." Casey v. New York, 217 N. Y. 192, 
111 N. E. 764. 
Notice that the defect was in a sidewalk on the southerly 
side of a named street between two street intersections nearly 
·two hundred feet apart held insufficient. Cronin v. Bostot71, 
135 Mass. 110. 
A hole "located upon the west side of said LaSalle Street, 
between North Avenue and Washington ·street, and opposite 
Jennings Seminary" was held insufficient where the exact 
place of the accident was known. Swenson v. Aurora, 196 Ill. 
A. ~3, 90. 
"At corner of Howard and Twenty-first Streets." Barri-
beau, v. Det·roit, 147 Mich. 119, 110 N. ,V. 512. 
"Defective sidewalk located on the northerly side'' of a 
named street. llana'lz 7. City of TVenatche'e1 117 Wash. 279, 
201 Pac. 5. 
Notice of deep ruts at street intersections along the car 
rails at street intersection named held insufficient where 
there were eight {8). rails at intersection and the notice said 
ruts alongside rails. House v. New York, 250 N. Y. S. 63 
(1931). 
It may be suggested that the allegations contained in the 
notice given the City of Portsmouth would be sufficient to 
withstand a demurrer if contained in our Statutory Notice of 
Motion. The reply is that a Notice of Motion and the notice 
reqttired to be given a city are in nowise similar. In the case 
of a Notice of M otio1~ the statute permits loose pleading and 
· a bill of particulars may be required to cure .qeneral and in-
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definite allegations of negligence aml injuries. There the 
parties are in court and the plaintiff can be compelled to fur-
nish· the particulars. In the case of the notice given a city 
of claim, the parties are not yet in court, and, as suggested 
by the court in the case of Lyons v. St. Joseph, supra: "A 
claimant would be permitted to leave the city entirely in the 
dark respecting the most important fact of all until he chose 
to bring his suit.'' Several of the cases hereinbefore cited 
hold that the notice is not the same as a pleading. Further-
more, the city charter provision as to the giving of notice is 
·universally held to be a condition precedent to the bringing 
· of suit, and there are numerous cases, as cited, holding a no-
tice such as that given in the instant case, inadequate and 
insufficient. 
The authorities are practically unanimous in holding that 
while such a notice should not be so narrowly construed as 
to be considered insufficient if it fails to me~t in every par-
ticular the allegations of a technical pleading, yet the notice 
must be something more than a bare and general allegation 
of negligence and injuries, in order to be sufficient. The 
notice, in order to be sufficient, must be such as to enable a 
person of ordinary intelligence to know with ''reasonable cer-
tainty" the time, place, cause or defect, and nature of the in-
juries claimed. Jackson v. Richmond, supra. 
"But after all has been said that can be said in favor of 
a liberal construction, no interpretation of a statute is "per-
missible that involves the ignoring of its express provisions." 
Lyo'IM v. St. Joseph, supra. 
The Court's attention is here called to the fact that at the 
conclusion of all <>f the evidence as well as at the conclusion 
of the plaintiff's evidence, the defendant moved the court to 
strike out the evidence and also moved the court to refuse any 
instruction for the plaintiff on grounds arising from the evi-
dence and also at those times renewed every ground asserted 
for the demurrer as an additional ground for said motions. 
Consequently, each ground referred to in objection to the 
demurrer is also preserved as a ground alleged in support 
of the motions to strike, and, although the foregoing authori-
ties and argument are not repeated l1erein, they should be 
considered as applying to those motions which are referred 
to later in this petition (R., pp. 49, 50, 120, 121). 
It is submitted that the demurrer should have been sus-
tained. 
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(1) ALLEGATIONS AND EVIDENCE. 
Briefly, the allegations of negligence contained in the No-
tice of Motion are (1) that the defendant failed to moor the 
vessel so that plaintiff could safely board same; (2) that de-
fendant failed to moor the vessel so that its deck and the 
deck of the bridge were at the same level; (3) that defend-
ant moored the vessel so that it could move a material 
distance horizontally away from the bridge~ and ( 4) that de-
fendant moored the vessel in such a manner that it would 
"descend or dip" with the movement of the water or when 
vehicles entered upon the vessel (R., pp. 17, 18). · 
It is submitted that there was no evidence to sustain any 
of these allegations of negligence, but, in any event, plain-
tiff abandoned the first three, as her counsel recognized the 
fact (1) that defendant was not an insurer of the safety of 
those boarding the vessel; (2) plaintiff admitted that she 
noticed a difference between the level of the bridge and ves-
sel and made allowance for it (Madrey, R., p. 59), so that it 
"didn't bother" her at all, and, therefore, it could not have 
Jlroximately caused her injuries, and (3) there was no evi-
dence introduced to sl10w that the face of the vessel's bow 
and the face of the bridge were not firmly drawn together. 
Plaintiff, therefore, relied on the fourth allegation of neg-
lig<'nce and asked for, and received, an instruction that it 
'' " f; @ was the duty of the defendant to exercise the highest 
degree of practical care known to human foresight to so dock, 
moor, or tie its boat that the relative level of ti1e boat and 
the bridge would remain reasonably constant." (R., p. 149, 
Inst. # P -2.) 
This was the only instructinn granted plaintiff on the ques-
tion of negligence and it was the theory, and only theory, or 
liahility on the defendant which was submitted to the jury 
for determination. 
In considering the fourth allegation of negligence and 
comparing it with the evidence and the above-mentioned in-
struction, it will be noted that the proof did not conform to 
the allegations inasmuch as the instruction as asked for and 
as granted required the defendant to keep the relative level 
of the bridge and vessel reasonably constant, whereas the 
Notice of Motion only mentioned the boat rising and falling 
and contains absolutely no allegation that the brid.Qe did not 
rise and fall w-ith the mm,ement of- the vessel or that the level 
of the bridgf' and vessel did not remain reasonably constant. 
In passing, the court's attention is called to ti1e fact that in 
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the original statement of claim, or affidavit, filed with the 
city, no such claims of negligence were made. 
At the time this instruction was granted at the request 
of plaintiff, the defendant objected and excepted and assigned 
numerous grounds therefor, which it is submitted s.ufficiently 
saves this point. 
Aside from this, however, the issue submitted to the j~ry 
required them to determine whether or not the level of the 
bridge and vessel remained reasonably constant. Without 
waiving the benefit of the exceptions taken to the granting of 
this instruction, and without in any way admitting that it is a 
. proper statement of the law, your attention is now directed 
to whether or not the evidence adduced was sufficient in law 
to enable a jury to pass upon this proposition. 
The plaintiff and her daughter, Mrs. Osterkamp, were the 
only witnesses who testified against the defendant on the 
facts. Neither the plaintiff nor her daughter testified that 
the bridge remained stationary or failed to move with the 
vessel as the vessel rose and fell. They did not testify that 
the bridge and vessel rose and fell as a unit, but, on the other 
hand, neither did tl1ey testify that they failed to do so. They 
merely testified that the vessel moved and remained silent as 
to the bridge. Therefore, unless this was a case for the 
proper application of the doctrine of res ipsa loquitur, the 
burden remained on the plaintiff to prove her case by the pre-
ponderance of the evidence. Plaintiff did not seriously con-
tend that the doctrine of res ipsa lo~u.itur applied and, as 
has been pointed out, tl1e case was tr1ed on the assumption 
. that the doctrine did not apply. 
The defendant's witnesses testified positively that the boat 
was properly moored and that the vessel and bridge moved 
together as a unit (Scott, R., pp. 86, 97). Expert witnesses 
testified that the dock or bridge was so arranged that the 
ferryboat and the bridge would always move together as 
a unit (Crockett, R., p. 135; Freund, R., pp. 31, 32). This 
testimony was never contradicted. The plaintiff, therefore, 
not only did not sustain the burden which was upon her, but 
the defendant proved positively that the bridge and vessel 
moved together as a unit. 
However, all through the testimony it will be found that 
plaintiff's counsel propounded a question to the crew and 
experts, the gist of which is as follows: 
Q. "You say the bridge and vessel must move together as 
a unit? 
A. "Yes. 
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Q. "Thaf is, if it is properly moored, it must move to-
gether7 
A. ''Yes. 
Q. ''Assuming then, that on this occasion, the bridge and 
vessel actually did not move together as a unit, it must not 
have been properly docked-isn't that so1" 
Upon being pressed and forced to answer, it is obvious 
that tbe witness must either answer in the affirmative, or be 
held up before the jury as evading the question. The an-
swers to these hypothetical questions, based on assumed facts, 
unsupported by any evidence, cannot, therefore, be of any 
assistance to the plaintiff. 
It will be noted that in the instant case this question is 
- basf.ld on the assumption tlmt the vessel and bridge did· not 
move together. 'Ve have already pointed out that there was 
no proof, or foundation, for such an assumption. From this 
assum,ption that the bridge and vessel did not move together 
a~ a unit, plaintiff's counsel drew the inference that defend-
ant was negligent. We have then, an inference, based on an 
assumption. vVe submit that this is no proper basis for a 
recovery. If negligence cannot be inferred, a fortiori, negli-
geuce cannot be founded on an inference which is, itself, based 
on an assumption. 
This proposition sets out the plaintiff's claim to a right of 
recovery. It is submitted that the reasoning upon which this 
claim is founded is fallacious and unsupported in law. How-
ever, your attention will now be directed to other facts which 
also demonstrate the error in the judgment in this case. 
(2) PLAINTIFF FAILED TO PROVE HOW MUCH, IF 
ANY, VESSEL SANK AND ROSE. 
'Ve take it that even if the vessel sank below the level of 
the bridge and then rose again, it is necessary, before they 
can determine whether there was primary negligence or if 
snch motion could be a proximate cause of the accident, for 
the Court and jury to know to what extent the vessel sank 
or rose. If it only sank an inch or so, it might be held that 
as a matter of law there would be no liabilitv on defendant. 
Certainly, if it moved no more than a fraction of an inch, 
this would be true. The trial court and plaintiff's counsel 
1·ecognized the truth of this proposition in plaintiff's in-
Rtruction which said that the jury must determine whether 
or not the relative level of the bridge and vessel remained 
~~reasona.bly constant". What was the evidence on this poinU 
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The only evidence that might ha~e any bearing o·n this ques-
tion is as follows: · 
(Cross examination of Plaintiff, R., p. 70:) 
Q. ''You didn't see the boat bumping up and down any 
way~· 
A~ "I didn't see it, l felt it when I stepped on the boat. 
I didn't see it. 
Q. "But, you were looking at iU 
A. "I was looking down where it was docked. I wasn't 
noticing anything about it coming up and down or nothing 
like that, but when I stepped on it I felt it give a dip.'' 
(Mrs. Osterkamp, R., p. 37 :) 
Q. ''Do you know what caused tlte boat to move down on 
that occasion~ 
A. ''No, I don't know. 
Q. "Do you know how far it moved below the level you 
stepped off 1 
A. "No, I don't. I felt it fall." 
On cross examination, she testified (R., pp. 42, 43): 
Q. "And you can't say how far it went down1 
A. "I can't say how far it went down. 
Q. "You can't say whether it was one inch, two inches, or 
three inches~ 
A. "No, sir, because I didn't take time because I heard my 
mother scream in less than a minute and two passengers 
picked her up." 
· From the foregoing testimony of Mrs. Madrey it appears 
that althou,qlz she 'Was lookin_q down ?Vhere tTte bri~ge and 
vessel were docked, she failed to see the vessel mo·vtng, but 
felt it. Mrs. Osterkamp's testimony is summed up in her 
answer: "I can't say how far it went down." This wouhl 
seem to indicate that either the bridge and vessel were moving 
together as a unit, as your petitioner's testimony shows was 
the case, or that the movement between the bridge and vessel 
was so slight as to be imperceptible. If it is claimed that this 
is not so and that the movement was great enough to be per-
ceptible, then the plaintiff convicts herself of contributot·y 
negligence for failing to notice it. 
In view of the foregoing testimony, it is apparent that there 
is not enough testimony on this point for a court or jury to 
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determine that the movement of the bridge and vessel was 
not "reasonably constant". This is particularly true when 
the testimony of ·Capt. ·walton and the witness Crockett is 
considered. Capt. Walton testified: (R., pp. 141, 142, 143.) 
Q. "How long have you been with the Norfolk Ferries? 
A. ''About nine years. 
Q. ''And where do you live? 
A. "Norfolk. 
Q. ''Yon have been operating ferryboats between Nor-
folk and Portsmouth all that time? 
A. "Yes, sir, that one ever since she has been there. 
Q. ''Have you ever known this particular ferryboat, the 
City of Norfolk, to dip down below the end of the dock and 
come back up again? 
A. "No, sir." 
Q. "If one. of those big buses, one of those Greyhound 
buses, would come there and go on the vessel, would that 
make any appreciable dip on the part of the vessel iJ 
A. "That would be hardly noticeable; you would not notice 
l1er list to amount to anythin.g." 
The witness, Crockett, testified (R., pp. 136, 138, 131): 
Q. "Let us assume for the sake of argument that on any par-
ticular day that bridge is lowered flush with the deck of 
the boat and there is no slack whatever in these overhead 
chains that hold the bridge, there is no vehicle rolling across 
that bridge, but the movement of the water dips the boat 
down two or three inches, the bridge would not go down with 
it, would iU 
A. ''Just a moment. In this particular case if you were 
to go there with these chains up that hold the bridge up off 
of that boat, it would take quite a bit of sea on the end of 
that boat. If that boat is side to you and another boat comes 
by that boat will roll, but there is no sea that could develop 
with that boat bows on, because she is sharp. That boat 
could not raise one i1wh with a boat going down the river 
because she is end to the dock." . 
Q. "I assume by my question that the boat does dip?. 
A. "The boat does not dip, but-" 
• • 
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Q. ''Does that second ferry come in after the first ferry 
has completed its loading and is ready to go out? 
A. "The one that goes out is all ready to go out when the 
other boat comes in. But let's straighten out about the. wash 
of the other boat. You take a boat that lies side to another 
one with another going fast and another one going slow, this 
boat will surg·e a little sideways, but a boat on the ends has 
no buoyancy and with no buoyancy there could not be any 
pitch this way on the end. 
Q. "vVhen she is in her dock is it possible to get an unin-
terrupted swell coming to the side? 
A. ''No, the fences will protect that. \Ve have long fences 
built out at the ends that would break that swell." 
Q. ''Assuming this to be the ferry and the trucks coming 
on. It has been testified that they are sent to the far end of 
the ferry. Assuming only three or four vehicles have 
stopped on that end, does it cause any differen(3e in the trim 
of the boat, does she still remain directly level or does one 
end go up and the other end go down? 
A. "Not with a few automobiles. It ~vould have to ta.ke 
several extremely heavy trucks out on the etnd of the boat to 
do it. In other words, that is a boat that has a large amount 
of stability, a boat that is stable, sets on her keel. She don't 
tip either way, neither side nor bow, and she is considered 
and known as a very stable boat." 
Your petitioner submits that no unreasonable .or materi~I. 
movement has been shown, but suppose, for the sake of argu-
ment, we assume there was a sink and rise of as much as four 
or five inches? Plaintiff refers to it as a "di.P", which sug-
gests to the mind the sha1·p pitching with a hght craft, such 
as a skiff or rowboat. But here we are dealing with a vessel 
of 597 gross tons, a vessel that is known to be a very stable 
one, built for the express purpose of transporting a quantity 
of heavy motor vehicles. A vessel that a heavy Greyhound 
bus coming abroad would hardly disturb, and one that is pro-
tected from waves by fences built on either side. A vessel 
such as this would not sink and rise sharply, or dip, but would 
move sluggishly and ponderously, so that the movement 
would be: slow and even and insufficient to cause an ordinarily 
prudent person difficulty in keeping his feet. Furthermore, 
it is of the utmost importance for the Court to know what 
caused the "dip "-a motor vel1icle or a wave. If a motor 
vehicle, then it is submitted that any motor vehicle of sui-
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ficient weight to sink the boat down would also cause the 
brake that holds the bridge to slip, and the bridge to fall 
down upon the vessel, assuming that the vessel was not al-
ready docked so that the weight of the bridge rested on the 
vessel in the first place, for the witness Crockett testified that 
he had seen a ton and a half truck going upon the bridge to 
cause the brake to slip and the bridge to settle, and further, 
that the bridge was so designed as to slip down when a weight 
of several tons entered on it (R., pp. 129, 130). 
Finally, the plaintiff and her daughter admitted that there 
was no space, or play, between the end of the vessel and the 
face of the bridge, and defendant's testimony, which was un-
contradicted, conclusively shows that the winch chains which 
draw the end of the vessel and the face of the bridge, firmly 
together, were drawn tight, so that the boat was secured 
firmly to the bridge. With this as a proven fact, isn't it a 
physical fact that if the vessel sank, the additional strain of 
this boat weigliing 600 tons would drag the bridge down with 
it, regardless of slack in the other chains 1 It was testified 
(Crockett, R., p. 135) : 
Q. "Assuming that chain is pulled tight on each side, is 
it possible, with the boat pushed up against the edge of the 
bridge, is it possible for the boat to go down without pulling 
the bridge down with it, if those two chains are tight 1 · 
A. "If it went down to any amount there might be just a 
small fraction there because the length of that chain would 
permit it to go down maybe an inch or so. 
Q. "Not over that 1 
A. ''Not over that I don't think * <+ ., ' ' 
Your petitioner therefore suggests that the plaintiff has 
not proven that the ferry, if it moved up and down at all, 
moved sufficiently or in such a manner as to create any in-
ference of negligence on defendant, or so as to disturb the 
equilibrium of a reasonably prudent person, and certainly 
falls far sl10rt of proving that she was ''jerked'', as she 
claimed in the original statement of claim, or affidavit. 
As bearing on tl1is question, the attention of tl1e Court is 
called to the fact that the evidence shows that this vessel 
came over from Portsmouth with a full and heavy load, which, 
upon being unloaded in Norfolk would cause the boat to be 
lightened to tlte extent of the load and rise that much out of 
the water, bringing the vessel upwards and against tl1e bridge 
even if the bridge had not been permitted to rest on the vessel 
in the first place, and that when the accident occurred, traffic 
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bad just started on the vessel and only a few vehicles bad got-
ten thereon. The attached drawing will serv:e to illustrate, in 
slightly exaggerated manner, tbe condition of the vessel loaded 
and unloaded. 
(3) PLAL~TIFF ASSIGNED NO CAUSE FOR VESSEL'S 
· UP AND DOWN MOVEMENT. 
'Ve have previously called the attention of Your Honors 
the importance of determining what caused the vessel to sink 
and rise-movement of the water or a vehicle. The plaintiff 
has not attempted to assign any reason for the vessel's move-
ment and it is essential that this be done in order for it to 
be determined whether defendant was responsible for that 
movement or could have prevented it. In this connection, no 
claim has ever been made, either in the original statement 
of claim, notice of motion, or evidence, that the equipment 
or method of docking used was in any way defective. The 
trial court granted the defendant an instruction that there 
was no evidence of any defect of means and appliances, or 
defect in the dock, landings, or approaches. (Instruction 
D-3, R., p. 153). 
What the plaintiff, in effect, says is as follows : I fell down 
because the vessel dipped. I don't know what caused it to 
dip, and I do not know how defendant could have prevented 
it from dipping, but I assume that if properly docked it would 
not dip and since it did dip, I a.ssu,me it must not have been 
docked properly. This assumption of improper docking is 
contrary "bo the evidence of every member of the ·crew, and 
plaintiff lta.s never testified to 'IW1. shown a silngle thing that 
could have been done by defendant, which defendant has 
not shown positively and 'lvitlwut contradiction, was done. 
The assumption that the defenda.nt could have prevented the 
di;pping of the vessel is impossible to support UNTIL AND 
TJNLE88 TffE CAUSE OP 1.'HE DIPPING IS ASCER-
TAINED. Whether or not the ferry actually dipped was a 
contradicted point, but that the crew on this occasion did 
everythin~ tl1at they ordinarily did when mooring this vessel 
was not disputed. There being no contradiction of the crew's 
evidence that the boat was properly docked in every parti-
cular, the mere fact that the boat dipped without any cause 
therefor cannot be the fault of the defendant. ·while the 
case, therefore, was tried on the theory of negligence, it seems 
apparent the plaintiff is relying on the doctrine of res ipsa 
loquitur. 
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(4) CONTRIBUTORY NEGLIGENCE OF PLAINTIFF. 
On direct examination Mrs. Madrey testified (R., pp. 59, 
60): . 
Q. "When you went aboard the boat, tell these gentlemen 
just exactly what you saw and what you did and what hap-
pened to you. 
A. '''Veil, as I was on the dock, I saw that the ferry was 
not docked even level 1\>i.th it, I saw that, and when I stepped 
this foot over on the ferry, it give a dip and as it give a dip 
it went up and I fell right over. I didn't fall straight down. 
I fell right over side on this knee. 
Q. "You say that you noticed that the boat and Ute dock 
was not levcl7 
A. ''Yes, sir; I just stepped enough so it didn't bother me 
at all. 
Q. "Wl1at did the boat do? 
A. "It just give a dip and I left my foot as it dipped down, 
and just in one second it just come up and threw me on just 
this knee, all·my weight. on this knee. 
Q. "While you were in the act of stepping the boat dipped 
down and came up again~ 
A. "Yes, sir. . 
Q. "Well, I didn't really know it was going to do it be-
cause I wasn't thinking it being anything out of the way, yo~ 
see. I just went right on. I just looked at them and thought 
about that not being docked even.'' · 
On cross examination (R., p. 70) she testified: 
Q. ''But, you were looking at it? 
A. "I was looking down where it was docked. I wasn't 
noticing anything about it coming up and down or nothing 
like that, but when I stepped on it I felt it give a dip." 
1\Irs. Madrey testified that she had crossed this ferry 
"many times" (R., p. 74). 
From the foregoing testimony, Mrs. Madrey observed that 
the bridge and vessel were not level, thought this was un-
usual, made allowance for it when stepping down, but "wasn't 
thinking" about it, or ''noticing anything about it" and paid 
no attention until she felt it give a dip. Under the conditions 
it may well be said that she wasn't exercising due care for 
her own safety. · 
When it is considered that Mrs. Madrey is an elderly lady, 
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that she had made a tiresome railroad journey, walked a 
mile or mile and a half from the railroad depot to the ferry, 
and was hurrying to keep up with her daughter as she boarded 
the ferry, it is probable that she is mistaken in thinking that 
the boat gave a "dip", .but that in her tired condition and 
hurry to board the ferry she stumbled and felL .All these 
things are suggested by the evidence. .Mrs. Osterkamp tes-
tified (R., p. 44) : 
Q. '' \V ere you among the first passengers that left the 
ferry house¥ 
A. ''No, I can't say I was among the first but there wasn't 
many ahead of me because I was in a hurry to get home." 
And she testified again (R., p. 42): 
Q. "Do you know how much ahead of your mother you 
were when you stepped on the ferry~ 
A. "No, I can't say how far but I don't think she was more 
than a couple of steps. 
Q. "She was a couple of steps in. behind you Y 
A. "Yes, sir she was just right behind me. 
Q. "Of course she would not be close enough to you to step 
on your heels 1 . 
A. "No, sir, she didn't step on my heels, absolutely. 
Q. "Just a reasonable distance behind you 1 
A. "Just the reasonable distance they walk. 
Q. "As you stepped from the dock to the ferry you say 
you noticed the ferry boat go down 1 
A. "I absolutely did." 
From the foregoing evidence of Mrs. Osterkamp it appears 
that she was among the first to board the boat because she 
was '' in a hurry" to get home. That Mrs. Madrey, her 
mother, was close upon her heels, following her, and neces-
sarily, therefore, must have kept up with her since leaving 
the ferry terminal. That llfrs. Osterkmnp noticed the vessel 
go down, as she boarded it, and as ~frs. Osterkamp noticed 
the boat go down, plaintiff' could have noticed the same thing 
had she been lreeping a proper lookout. This corroborates 
plaintiff's testimony that "she was not noticing anything 
about it", and convicts her of failing to exercise due care. 
Mrs. Osterkamp noticed it and sl1e boarded the vessel witll-
out falling. Mrs. Madrey did not notice it, although she says 
she was looking and noticed it was not level, and she fell 
when boarding the vessel. ·while it is true that contributory 
negligence is ordinarily a question for the jury, a plaintiff 
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can have no better case than she, herself, makes out, and as 
she cannot dispute her own testimony, the matter becomes one 
of law for the court. 
(5) PROXIMATE CAUSE. 
Your petitioner believes that even if the vessel sank be-
low the level of the bridge, as plaintiff claimed, that fact had 
nothing to do with the accident. In other words, the acci-
dent would have happened just the same as if the bridge and 
boat had remained ''reasonably constant'' and had moved 
together as a unit. Mrs. Madrey testified (R., p. 71): 
Q. "What happenedY Did it dip when yon stepped on it 
or did it rise t 
A. "It give a dip when I stepped on. Just as I stepped 
on, it give a dip and just in a minute, but not a minute, but 
ju.st as I raised the other foot to go on, it come up and just 
throwed me on off on the side. I didn't fall straight out." 
From her own testimony Mrs. Madrey had ''just raised'' 
her other foot to go on. It, therefore, appears that when the 
boat started the rise which she says threw her off balance 
and caused her to fall, she had already transferred her· full 
weight on the foot which she had placed on the vessel. The 
"other" foot had been raised. Her full weight being on the 
foot on the vessel, it was immaterial to her whether the bridge 
rose with the vessel, or remained stationary. The movement, 
or non-movement of the bridge did not proximately enter 
into her fall. 
Furthermore, inasmuch as she had already raised her foot· 
from the bridge when the vessel started to rise, it would 
seem that she could not know whether or not the bridge 
moved. Her daughter would be in no better position to tes-
tify as to this, for she had already boarded the vessel when 
her mother fell, and testified she was not looking back when 
it happened. 
(6) RES IPSA LOQUITUR DOES NOT APPLY TO THIS 
CASE. 
It has already been pointed out that the case was not tried 
on the theory of res ipsa loquitur, but on the motion for a new 
trial the plaintiff relied on it and, therefore, the following 
authorities are cited. 
''The mere fact of injury to the passenger, standing alone, 
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does not create a presumption of negligence against the 
carrier." Dobie Bailments and Carriers, Sec. 188, p. 607. 
In Chapin on Torts, Sec. 111, at page 536, speaking of res 
ipsa loquitur, it is said: · 
"The. case in :which this doctrine is applicable are those 
in which the injury would not have occurred unless, accord-
ing to the ordiJna.ry experience of mamloin.d, there had been a 
want of due care on defendant's part." (Italics ours). 
In PiUard v. Chesapeake Steamship Co., 124 Md. 453, 92 
Atl. 1040 (1915), the facts were that a passenger, while board-
ing the vessel, slipped on the gangplank and was injured in 
falling. The fall was supposed to have been caused by 
slippery hinges on the gangplank. It was held that the car-
rier was not liable because the passenger had failed to prove 
any negligence on the part of the carrier. In its opinion the 
Court said: 
''The plaintiff's second and third prayers were refused, 
and rightly so. Tersely stated, they both embodied this propo-
sition. Shoum an acciilent, negligmz.ce is presurned. Such is 
not the law of this state except in cases where the surround-
ing circumstances are such as to admit the application of a 
doctrine of res ipsa loquitu.r, and the facts as testified to in 
this case will not bring the case within the operation of that 
rule.'' 
In the case of Race v. Union Ferry Co., 138 N.Y. 644 (1893), 
it was held that a passenger who fell in stepping from a 
bridge to a ferry that was 18 to 20 inches 10\ver could not 
recover as the passenger had failed to show that it was negli-
gence in permitting a slight drop from the bridge to the 
ferry. To the same effect are the following cases: Goode 
v. Oeeattic Steamship Co., 251 Fed. 556 (1918) ; The Empress 
of Scotland, 11 Fed. (2nd) 2783, affirmed 24 Fed. (2nd) 1018 
(1926); and Loftus v. Un-ion Ferry Co., 84 N. Y. 455 (1891). 
In addition to the above authorities it is universally held 
that the doctrin-e of ·res ipsa-loquitur does not apply to the 
case of a person. falling down. The doctrine only applies 
where the accident would not happen., in ordinarJJ experience, 
except fbr sorn.e n.egl(qence. To this effect is the case of Gar-
land v. Furst Store, 107 Atl; 38 (1919), in which plaintiff fell 
down on the slippery tile floor of a department store base-
ment, and, in the opinion in that case, the court very aptly 
said: 
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"People frequently sustain falls when and where others do 
not." 
Also to the same effect is the case of Brace v. Kirby, 43 Pa. 
Sup. Ct. 389 (1910), wherein the court said: 
''That a woman dressed and shod in the customary man-
ner of females in these modern days should suffer a fall 
while descending a stairway is, u·nfortunately, not such a 
rare occurrence in and of itself it .~hould raise any presmnp-
tion of negli,qence on the part of the proprietor of the -'lta~r­
way." (Italics ours.) 
In the case of Pinney v. Hall, 167 Mass. 225, 30 N. E. 1016 
(1892), that court, in defining res ipsa loquitur as applied to a 
person tumbling down a flight of steps, said : 
u What is meant by res ipsa. loquitur is that the jury a·re 
wat·ranted in finding from their knowledge as men of the 
world, that such accidents usuallJJ do not happen ea;cept 
ihrough the defendanf.'s fault, and, therefore, inferring tl1at 
this one happened through the defendant's fault unless oth-
erwise explained. "" * ~ But that depends on, the ki1~d of ac-
cident. With regard to this kind, we are of the opinion that 
a jury would not be warra-nted in laying down such a premise 
or drawing such an inference/, 
E,urthermore, the doctrine of res ipsa loquihtr is one of 
presumption to be resorted to only in the absence of positive 
evidence. C. ct 0. v. Baker, 149 Va. 549, 140 S. E. 648, 141 
S. E. 753. 
And the doctrine is inapplicable where the cause of the 
accident is explained, or where evidence is available. The rule 
is not to be invoked when the evidence is in fact available and, 
a fortiori, not when it is actually presented. In such cir-
cumstances the case goes to the jury unhampered by any 
presumption at all. Riggsby v. Tritton, 143 Va. 903, 129 S. 
E. 493. 
If anything further is needed to show the inapplicability 
of the doctrine in this case, reference may be had to the 
case of. City of Norfolk v. Travis, 149 Va. 523, 140 S. E. 641~ 
in which it was held that the doctrine of res ipsa loquitur 
cannot be invoked against a municipal corporation. · 
From the foregoing it is submitted that the doctrine of res 
ipsa loquitur can have no application to a case such as this 
where the accident consists (1) in an elderly woman falling 
down while walking from a gangway, or bridge, to a ferry, 
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at the point where the two join, (2) when direct and positive 
evidence is available and. is in fact presented, and (3) where 
the defendant is a municipal corporation. 
(7) ERRORS IN PLAINTIFF'S INSTRUCTIONS. 
(a) INSTRUCTION P-2. 
Plaintiff's Instruction P-2 (R., p. 149) states the plain-
tiff's theory of the case, and told the jury that the criterion 
of this case was ''the highest deg1·ec of practical care known 
to human foresight', and that the duty alleged to have boon 
breached was to keep the "relative level" of the bridge and 
ferry "reasonably constant". . 
This was objected to (R., p. 150) because, (1) it was a dif-
ferent theory from that expressed in the original notice; (2) 
because the evidence, by failing· to show how the defendant 
could have avoided the accident or prevented a "dip", fails 
to show the absence of the highest degree of care; (3) be-
cause there was no evidence of the cause of the dip, and (4) 
because there was no evidence the relative level was not rea..: 
sonably constant, and (5) bcause it states a higher degree of 
care than applicable. 
(1} DIFFERENT THEORY. 
A comparison of this instruction (R., p. 149) with the 
original notice to the city given by the plaintiff (R., p. 4), 
will clearly demonstrate the total lack of similarity in the 
claims. In the notice plaintiff claimed that she was jerkP-d. 
In this instruction the plaintiff claims that the relative level 
was not reasonably constant. A consideration of these 
claims, together with the authority and argument advanced 
hi connection with the demurrer constitutes this ground of 
objection and will not be repeated .here. 
(2, 3) HO"W TO A VOID ACCIDENT. 
This defendant has done all that it could do in the interest 
of safety by building a stable vessel, by protecting the water 
approaches with fences to prevent an uninterrupted swell 
or wave from hitting tlte vessel, by building a dock or wharf 
that has a movable section (the bridge} whicl1 is so con-
structed that every safeguard has been taken to assure ti1at 
the bridge will move up and down with the vessel as it moves 
and so that it may be.adjusted to tl1c various tide levels. In 
order to provide against every possible contingency to the 
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best of this defendant's ability that bridge was constructed 
with an excess weight of two tons to keep it steady on the 
deck of the ferry, the brakes on the gallows frame are ad-
justed to give way to any addition· to this excess weight, and 
the connection between bridge and ferry is by a chain which 
is arranged to PULL the bridge down when the ferry goes 
down, and the ferry PUSHES the bridge up by pressure on 
the toggles when the ferry goes up. There is not a sug-
gestion anywhere that engineering science has developed any 
-other means or methods that could be used to help guarantee 
the reasonable constancy of the relative levels. It not having 
been shown that the ferry moved from a cause within this 
defendant's control or from a cause which this defendant 
could prevent or the effects of which he could have minimized 
to a greater extent, it is submitted that it has not been shown 
that this defendant could have done anything to have avoided 
the accident, and, therefore; no primary negligence has been 
proved, and this instruction should not have been granted. 
(4) RELATIVE LEVEL REASONABLY CONSTANT. 
The use of the words "relative level" denote that plaintiff 
admits that the level of the bridge and ferry could not al-
ways be exactly the same. The use of the words "reason-
ably constant" denote that plaintiff admits that the relative 
level cannot be always maintained absolutely constant. 
Relative Level. 
'1.1hc charge is that the relative level ·was not kept reason-
ablJJ consta'llt. In this instruction plaintiff abandons any 
claim arising out of the original claim of a four-inch differ-
ence in levels and rests her case on the alleged fact that 
this relative level was not kept reasonably constant. 
ReasonabltJ Consttmt. 
\Vhat is meant by reasonably constanU Does it mean 
that the relative level shall not change oftener than once a 
minute, or once an hour? · Does it mean that the relative level 
shall not change more than three inches or six inches, or one 
inch 1 From the evidence it is impossible to determine how 
much or how often a change took place. So far as the eVi-
dence discloses, the vessel dipped and rose once. The plain-
tiff and her witness testified that it dipped and rose BUT 
DID NOT MAKE ANY ESTIMATE OF THE DISTANCE 
AND THE RECORD IS SILENT SO FAR AS .ANY AF-
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l!.,IRMATIVE ESTIMATE OF DISTANCE IS CON:. 
CERINED. 
From the evidence, it is submitted that there was nothing 
from which the jury could hnve concluded that the relative 
level was not reasonably constant. 
(5) DECREE OF CARE. 
The duty of a common carrier to exet·cise a high degree of 
care does not apply to the station facilities or to the road or 
walkway over which the passengers walk in boarding a train 
or vessel. The requirement of a high degree of care applies 
to the boilers and the hull of a vessel, because such dire con-
sequences can result from negligence in their construction 
or maintenance, and the passenger has no way of knowing 
their condition in advance of a catastrophe. Tlze above rea-
sons do 1wt apply to the surface,· stability,· or level of a ship's 
deck, or a t·oadway which catt be observed by the fJfl.Ssenget·, 
and from 11eglige1zce in the mainteuance of which tlO dire 
consequences would ordinarily flow. 
In the case of Pratt v. North German Lloyd 8. 8. Co., 184 
Fed. 303, 33 L. R. A. (N. S.) 532, a passenger fell on the deck 
of a ship because of water on the deck making it slippery. 
In that case the trial court charged the jury that the duty 
on defendant was to exercise "reasonable care" and refused 
to instruct them that the duty was to use "very great care" 
or the "utmost care". At JJage 534~ ~3 L. R. A. (.N. S.), the 
court said: 
"Such expressions as 'utmost care' or 'the highest degree 
of care', and so forth, are appropriate to the seaworthiness 
or road worthiness of the vehicle of transportation or to 
things inherently dangerous. Obviously, the degree of care 
appropriate to boilers or to the sufficiency of the hull of a 
steamer or the body of a car or stagecoach is very different 
from the degree of care required with reference to the wash-
ing of decks or the maintenance of a window sash or a cur-
tain hook." 
In Dobie on Bailments and Carriers, Section 181, at page 
583, et seq., we find the following comment: 
"The reason for this distinction is thus practically put by 
Mr. Justice Pickham in a leading New York case: 'But in 
the approaches to the cars, such as platform, halls, stairways, 
and the like, a less degree of care is required and for the 
r~ason that the consequences of a neglect of the highest skill 
r 
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and care which human foresight can attain to are naturally 
of a much less serious nature. The rule in such cases is 
that a carrier .is bound simply to exercise ordinary care in 
view of the dangers to be aprehended.' " (Kelly v. Manhattan 
Ry. Co., 112 N.Y. 443, 20 N. E. 383.) 
In the case of A.lexandr·ia ct F. R. R. Co. v. Herndon, 87 
Va. 193, the court approved tho rule that a common carrier 
ovJed only the duty of ordinary care to passengers with re-
gard to station facilities, and to the same effect are the cases 
of Richmo·nd, etc., Co. v. Morris, 31 Gratt. 200; Reed. v. Ax-
tell and ltlyers, etc., 84 Va. 231, 4 S. E. 587; C. & 0. v. Smith, 
1.03 Va. 327, 39 S. E. 47; C. & 0. v. Harris, 103 Va. 635, 49 
S. E. 997; and Burr v. Vi1·ginia Ry. & Power Co., 151 Va. 934, 
136 S. E. 833. 
It is, therefore, submitted that, even if the defendant be 
classed as a common carrier, as to this plaintiff it owed only 
a duty of reasonable care in connection with the maintenance 
of and operation of its gangway and deck of its vessel. The 
application of the evidence to this allegation was discussed 
in connection with the fourth allegation of negligence. 
It is further urged that this defendant is a municipal cor-
p•Jration, that the duty owed by such a corporation in the 
maintenance of its streets is only that of ordinary care, that 
this ferry and its approaches are part of the highway system 
of the state of Virginia, being merely a continuation or ex-
tension of highway routes across water in the same manner 
as a bridge is a l1ighway and, therefore, being in the nature 
of a street or highway, the duty to pedestrians is that of or-
dhulry care. Chesapeake Ferry Co. v. !l mnpton Roads Trans. 
C!)., 145 Va. 28,133 S. E. 561; State Hzghway Com'r. v. York-
town Ice, etc., Corp., 152 Va. 559, 147 S. E. 239. 
(b) INSTRUCTION P-4. · 
Plaintiff's Instruction P-4 (R., p. 151) told the jury that 
they could allow damages for such ''pain, suffering and in-
convenience" as they believed she would "hereafter suffer 
as a proximate result of the injury complained of" as well 
as present and past pain and suffering. Previously, in the 
argument on the .demurrer it bas been pointed out that the 
original notice served upon the city by the plaintiff did not 
specify what injuries the plaintiff had sustained and did not 
make any claim for permanent injuries. In the Notice of 
Motion as finally amended, the complainant alleged perma-
nent injuries, but inasmuch as the original notice to the City 
did not make any claim for permanent injuries, the objec-
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tion and exception to the consideration of permanent in-
juries was included in the defendant's exception to the over-
ruling of the demurrer as well as in the exception .to this 
particular instruction. 
An examination of the evidence (Dr. Dunford, R., pp. 47, 
48, etc.), discloses that practicaJly all of the medical evidence 
introduced by the plaintiff was tending to show that she had 
n permanent injury and to stress that condition in order to 
increase damages. 
It is submitted, on the basis of the authorities previously 
referred to in connection with the overruling of the demurrer, 
that no claim having been made for permanent injuries in 
the original notice of the plaintiff, no question of permanent 
injuries should have been submitted to the jury, and that 
the action of the court in granting said instruction P-4 con-
stituted error. 
(8) ERROR IN RULING ON DEFENDANT'S IN-
STRUCTIONS. 
Defendant's Instruction D-4 was as follows: 
"The court instructs the jury that if you believe from the 
evidence that the ferryboat was docked in a manner suffi-
ciently safe for persons of ordinary prudence to leave and 
board the same, then you should find for the defendant." 
This proposition should need no argument. From the nu-
thorities previously cited in connection with the degree of 
care required by the defendant, it is believed that the proper 
measure of care in this case was reasonable care. If the boat 
was docked in a manner sufficiently safe for persons of or-
dinary prudence to board it, then the defendant had fulfilled 
its duty. But even if this proposition were not so, still if 
the vessel is docked in a manner sufficiently safe for per-
sons of ordinary prudence it would be sufficient, for any 
Jlerson who falls at a point which is safe for ordinarily pru-
dent persons must necessarily not be reasonably prudent at 
the time and, therefore, would be guilty of contributory neg-
ligence. It is further submitted that the degree of care re-
quired by the plaintiff for her own safety was the exercise of 
ordinary prudence on her part, regardless of what degree of 
c11re defendant was required to use. 
The evidence shows that from the plaintiff's own statement 
~he noticed a condition; namely, the difference in level, be-
fore the occurrence of the accident, which she now claims to 
he an indication of negligent docking of the vessel, and she 
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testified that she continued to look at the place where the 
ferry and bridge met and, although looking at it, saw no dip 
or rise of the vessel. One of two things must have happened. 
Either plaintiff is mistaken in saying the ferry dipped, in 
which event she could not be entitled to recover, or plaintiff 
did not maintain the proper lookout for her own safety for 
she states that the ferry dipped while she was looking at it 
but she did not sec it, and that is the equivalent of not look-
ing at all. 
It is, therefore, submitted that the instruction offered by 
the defendant properly set forth the law applicable to the 
evidence in this case and it was error for the court to refuse 
said instruction. 
(b) INSTRUCTIONS D-2 AND D-5. 
Defendant's Instructions D-2 and D-5, respectively, were 
as follows: 
''The court instructs the jury that there is no evidence for 
you to consider of any defect of means and appliances used 
by the defendant, or defect in the dock, landings, or ap-
proaches. The sole issue is whether the ferryboat was on 
this particular occasion negligently and carelessly docked. If 
vou believe from the evidence that the boat was docked in 
the usual and customary manner on this particular occasion, 
then you should find for the defendant." 
"The court instructs the jury that the burden is on the plain-
tiff to prove her case, and each and every element thereof, 
lly a preponderance of the evidence. If you believe the de-
fendant's testimony that the boat was docked in the usual 
and customary manner, you should find for the defendant. 
And if you believe from the evidence that the plaintiff has 
not proven, by a preponderance of the evidence, that the boat 
was negligently docked, you should find for the defendant." 
An examination of the pleadings will disclose that there is 
no allegation by the plaintiff that tltere was any defect in 
means or appliances or in the method used by the defendant. 
This is true not only of the notice of motion but also of the 
notice to the city of the accident. It is also beyond dispute 
that nowhere in the evidence does it appear that the appli-
ance, dock, wharves, or methods of the defendant were ob-
Rolete or capable of being improved upon, and m~ examination 
of the evidence clearly indi~ates that plai1~tijf, thrmtgh her 
testimony and that of her wztnesses, as well as thro'ttgh cross 
emamination of defendant's witnesses, was endeavoring to 
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prove not that the method of docki""O the vessei was negli,qent, 
lmt that the vessel was not docked in the u-sual and customaru 
f!U111111Zer. In other words, plaintiff, by her pleadings, her evi-
dence, her cross examination of defendant's witnesses,, en-
deavored to show that if the chains from tile bridge to: the 
gallows frame were left slack and ti1e bridge lowered com-
pletely to the ferry, the relative level of the bridge and ferry 
would remain reasonably constant and that, on this particular 
occasion, supposedly (for there was no evidence to that ef-
fect), because the chains were not left slack, as was usual 
and customary, the relative lev.el did not 1·emain constant. 
That was plaintiff's theory. , 
The two instructions considered here merely told the jury 
that under the pleadings in this case and evidence, 'the mmal 
and customary method of docking the boat was acceptable 
and was not negligent and that they must believe that the 
boat was not docked in the usual and customary manner be-
fore the plaintiff would be entitled to recover. 
It is to be noted that in the defendant's Instruction D-3, 
which was granted by the court, the court did instmct the 
jury as follows: 
''The court instructs the jury that there is no evidence for 
you to consider of any defect of means and appliances used 
by the defendant, or defect in the dock, landings, or up-
proaches. The sole issue is whether the ferryboat was on 
this particular occasion negligently and carelessly docked.'' 
In addition to the law of D-3, which was granted, Instruc-
tion D-5 merely told the jury that the burden was on the 
plaintiff, that she must prove her case by a preponderance 
of the evidence, and like Instruction D-2, incorporated the 
theory that unless there was something done or omitted in 
this docking different from the usual and customary dock-
ing, there was no negligence under the pleadings and evi-
dence of this case. 
It is submitted that these instructions were both correct 
in advancing the proposition of the usual and customary 
docking being free from negligence, and that it was, there-
fore, error on the part of the court to refuse them. 
l . : . 
. ' : CONCLUSIO~. 
In summary, the defendant's position is as follows: 
(1) The plaintiff is bound by her notice to the city nnd · 
that notice is defective and cannot be enlarged upon or 
changed, hence the demurrer should hav:e been sustaine~. 
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(2) At the conclusion of plaintiff's evidence no primary 
negligence had been proved and at conclusion of all evidence 
no primary negligence had been shown, negligence of the 
plaintiff was apparent from her own evidence, and the mo-
tions to strike and to refuse any instructions for plaintiff 
should have been granted. 
(3) The court erred in granting for plaintiff instructions 
requiring a higher degree of care than imposed by law and 
basing them on injuries and a theory not covered in the origi-
nal notice. 
{4) Defendant's instructions stated the law applicable to 
plaintiff's theory. 
It is, therefore, submitted that no primary negligence l1as 
been proved, negligence on the part of the plaintiff being 
sl1own by her own testimony, and the insufficient original 
notice given the city being such as to prevent the plaintiff 
from improving her pleadings or changing her case on a new 
trial in any way that would improve it, and all of the evi-
dence being now before this court, the Appellate Court, pur-
suant to Section 5333 of the Code of Virginia set aside the 
verdict of the jury and enter final jndgment for the defend-
ant, but that if for any reason the court should decide against 
entering final judgment it should award a new trial. 
The defendant, therefore, files this its petition for a writ 
. of error and prays that a writ of error may be granted to 
the judgment in this case, that the case may be reviewed by 
the Court of Appeals and a proper judgment entered. 
A copy of this petition was delivered to the attorneys for 
Elizabeth Madrey on the 8th day of September, 1936. 
Petitioner desires to be heard orally as to the granting of 
this writ, and asks that in case a writ should be allowed this 
petition be taken and treated as and for his opening brief. 
Respectfully submitted, 
CITY OF PORTSMOUTH, 
.By: HARVEY E. WHITE, 
LOUIS LEE GUY, 
Its Attorneys. 
WHITE & GUY, and 
R. C. BARCLAY, 
Attorneys for Plaintiff in Error. 
We, the undersigned counsel practicing in the ·Supreme 
Court of Appeals of Virginia, are of opinion that the judg-
ment complained of in the foregoing petition is erroneous, 
I 
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should be reversed, and this Court should enter such judg~ 
ment as the lower court should have entered. 
HARVEY E. WHITEt 
LOUIS LEE GUY. 
Copy received this 8th day of September, 1936. 
'VILLCOX, COOKE & WILLCOX, 
JO:EU~ C. DAVIS, 
W. H. STARKEY, 
Attorneys for Elizabeth Madrey. 
By: T. H. WILLCOX. 
Received Sept. 11, 1936. 
M. B. WATTS, Clerk. 
November 16, 1936. Writ of error awarded by the Court. 
No bond. 
M.B. W. 
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RECORD 
ViRGINIA: 
Pleas before the Court of Law and Chancery of the City 
of Norfolk, at the Court House of said City, on Saturday, 
the 23rd day of :M.ay, 1936 . 
. BE IT REMElVIBERED, that heretofore, to-wit: On the 
8th day of February, 1936, came Elizabeth Madrey, plain-
tiff, by her attorneys, and filed in the Clerk's Office of said 
Court her Notice of Motion for Judgment against City of 
J.>ortsmouth, a Municipal Corporation, defendant, in the 
words and figun;S fol~owing: 
~OTICE OF MOTION FOR JlJDGMENT. 
To the City of Portsmouth: 
TAKE NOTICE, That on Monday, February 17, 1936, at 
10 :00 A. M. or as soon thereafter as counsel may be heard, I 
shall move the Court of Law and Chancery of the· City of Nor-
folk, at the Court House thereof, in said City, for a judgment 
against you for $10,000.00 damages, for this, to-wit: 
That on or about August 22, 1935, your owned, maintained 
and controlled a certain ferryboat, operating between the 
City of Norfolk and the City of Portsmouth, Virginia, for 
the carriage of passengers and vehicles, and also owned main-
tained and controlled in the City of Norfolk, Virginia, a dock 
nr wharf over which passengers intending to board said 
boat were required to travel. 
On said date, I purchased a ticket at your Norfolk dock 
or wharf for transportation from Norfolk to Portsmouth, 
and in accordance with your express invitation, 1 
page 2 } passed over your dock or wharf and attempted to 
board your ferryboat, which was then and there 
docked in the City of Norfolk for the purpose of permit-
ting passengers to enter the same· for transportation to 
Portsmouth, Virginia. 
/ At said time you ncO'ligently caused and permitted your 
/ dock or wharf to be and remain in an unsafe condition, and 
you negligently caused and permitted your said ferryboat 
to be moored or tied to said dock in a negligent manner, and 
as a proximate result of your said negligence, I, while in the 
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exercise of ordinary care for my safety, was caused to fall 
from your dock to the deck of your ferryboat. 
And for this also, to-wit: That heretofore, to-wit: At the 
time place aforesaid, while I was attempting to board said 
ferryboat, in accordance with your express invitation and 
for the ·purpose aforesaid, ycm negligently caused and per-
mitted· automobiles, trucks and other vehicles to be driven 
from the dock onto said boat at the same time passengers, in-
cluding myself, were boarding said boat. As a proximate re-
sult thereof, said boat, while I, in the exercise of ordinary 
care for my safety, was stepping from the dock to said boat, 
was caused to sink or dip a great distance below the level of 
said dock and I was therehv caused to fall from said dock to 
the deck of said ferryboat. 
As a result of your said several acts of negligence, I was 
greatly, seriously and permanently injured, and was made to 
suffer and was deprived of my ability to pursue my usual 
affairs, and I was also put to great expense in an effort to be 
healed and cued of my said injuries. 
page 3 ~ A written affidavit giving notice of said accident 
and claim was served on you within thirty days 
from the date of the accident. 
Dated at Norfolk, Virginia, this 21st day of January, 1936. 
ELIZABETH MADREY, 
By vV. H. STARKEY, Atty. 
W. H. STARKEY, 
THOS. H. WILLCOX, JR., p. q. 
RETURN. 
Executed in tl1e City of Portsmouth, Va., this 1st day of 
Fe by. 1936, by delivering a copy of the within Notice to 
Vernon A. Brooks, in person who is a Member City Council, 
City of Portsmouth, Va. within named defendant corporation 
City of Portsmouth, Va. which City and office of the said cor-
poration is located. · 
R. E. GLOVER, 
By GEO. A. WHITE, 
City Sergt. 
Deputy Sergt. 
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And afterwards: In the Court of Law and Chancery of 
the City of Norfolk, on the 4th day of March, 1936. 
ThiR day came the parties, by their attorneys, and there-
upon the defendant filed herein its demurrer and the plaintiff 
joined in said demurrer the hearing of which said demurrer 
is continued 
Thereupon the defendant filed herein its special plea. 
The following is the demurrer mentioned in the foregoing 
order. · 
page 4 ~ DEMURRER. 
· Now comes the defendant, City of Portsmouth, and craves 
oyer of the affidavit alleged to have been served on said City 
of Portsmouth, and the same being read, is in the following 
words and figures: 
''Portsmouth, Virginia,· September 5, 1935. 
City of Portsmouth, Virginia. 
To Mr. E. B. Hawks, 
City Manager, 
City of Portsmouth, Virginia. 
Dear Sir: 
This is to inform you that Mrs. C. H. Madrey, of 1715 
Charleston Avenue, Portsmouth, Virginia, the undersigned, 
was injured on the 22nd day of August, 1935, between the 
hours of 5:00 and 6:00 P. M., on that day when she was jerked. 
iu such a manner as to cause her· to be violently thrown 
while in the act of boarding a ferry, which was negligently 
docked at the Norfolk side of the river; as a result of which 
she was seriously injured. · 
Yours respectfully 
State of Virginia, 
City of Portsmouth, to-wit: 
MRS. C. H. MADREY, 
Her (x) Mark. 
The signer of the above notice being duly sworn says 
that the facts and allegations therein ~ontained are true. 
Her (~) Mark. 
Affiant. 
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Taken, sworn to and subscribed before me, Claudia Major, 
a Notary Public in and for the State and City afore-
page 5 ~ said in my City aforesaid this 5th day of Septem-
ber, 1935 . 
. My commission expires June 23, 1939. 
(Sig·ned) CLAUDIA MAJOR, 
Notary Public." 
And the said defendant says that the said affidavit and 
the Notice of Motion filed herein, are insufficient in law, in 
that the affidavit was not drawn, served, and filed in the 
manner prescribed by the Charter of the City of Portsmouth, 
Virginia, and does not sufficiently state the "nature of the 
claim'' as required in said City Charter, nor does the said 
affidavit support the allegations contained in the said No-
tice of Motion. Nor does the said affidavit give notice of the 
nature and character of the injuries claimed, nor of the de-
fect, if any, claimed to have cause said injuries, nor the in-
strumentality alleged to have caused the same. 
And the defendant, City of Portsmouth, for further demur·· 
rer to the Notice of Motion filed in this case against it by 
(Mrs.) C. H. Madrey, says: 
(1) That said notice of motion docs not sufficiently allege 
compliance with the terms and provisions of the Charter of 
the City of Portsmouth, Virginia, (requiring the giving of 
notice to said City within 30 days of the occurrence of any 
accident giving rise to a claim against it and shows on its 
face that a sufficient notice, as required by said statute, was 
not given to the said City of Portsmouth, Virginia.) 
(2) That said notice of motion does not allege that the 
affidavit filed with the City Manager gave the "na-
page 6 ~ ture of the claim'~ and the service of a proper affi-
davit being a condition precedent to the bringing of 
the suit, and the City Charter requiring that such affidavit 
must state "the nature of the claim, it is incumbent on the 
plaintiff to either sufficiently set it out in the Notice of Mo-
tion, or file a copy of the affidavit an exhibit with Notice of 
Motion. 
Wherefore the defendant demurs to the said affidavit and 
Notice of Motion for the reasons hereinbefore stated. 
CITY OF PORTSMOUTH, 
Bv 'VHITE & GUY and 
. R. C. BARCLAY, 
By LOUIS LEE GUY. 
City· of Portsmouth v. Elizabeth :Madrey. '1 
The following is the Special Plea referred to in the fore-
going order: 
SPECIAL PLEA.. 
Now comes the City of Portsmouth, and pleading specially, 
says that the affidavit alleged to have been served on it, reads 
as follows: 
"Portsmouth, Virginia, September 5, 1935. 
City of Portsmouth, Virginia. 
To: Mr. E. B. Hawks, 
City Manager, 
City of Portsmouth, Virginia. 
Dear Sir: 
This is to inform you that 1\Irs. C. H. Madrey, of 1715 
Charleston Avenue, Portsmouth, Virginia, the undersigned 
was injured on the 22nd day of August, 1935, between the hours 
of 5 :00 and 6:00 P. M., on that day, when she was 
page 7 ~ jerked in such a manner as to cause her to be vio-
lently thrown while in the act of boarding a ferry 
which was negligently docked at the Norfolk side of the river; 
as a result of which she was seriously injured. 
Yours Respectfully, 
MRS. C. H. MADREY. 
Her (X) Mark 
State of Virginia, 
City of Portsmouth, to-wit: 
The signer of the above notice being duly sworn says that 
the facts and allegations therein contained are true. 
Her {x) Mark. 
Taken, sworn to and subscribed before me, Claudie Major, 
a Notary Public in and for the State and City aforesaid in 
my City aforesaid, this 5t.h day of September, 1935. 
{Signed) CLAUDIE MAJOR, 
Notary Public. 
My commission expires June 23, 19S9." 
.... ·.-
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page ~ ~ And the defendant, City of Portsmouth, says 
that the said Notice and affidavit does not sifficiently 
allege the time, place, nature of the claim, or damage claimed, 
and the said defendant further says that the Notice of Mo-
tion filed herein is at variance with the said affidavit, and 
therefore the Notice of Motion does not conform with the 
affidavit as required by law. · 
And this the said defendant is ready to verify. 
State of Virginia, 
CITY OF PORT.SMOUTH, 
By WHITE & GUY and 
R. C. BARCLAY, Counsel 
City of Norfolk, to-wit: 
This day personally appeared before me, Louis Lee Guy,. 
a Notary Public in and for the State and City aforesaid, 
whose commission as such expires on the 1st day of Febru-
ary, 1939, Harvey E. White, one of Counsel for the City of 
Portsmouth, in the above styled case, and made oath that 
the matters and things alleged in the foregoing special plea 
are true to the best of his information, knowledge and belief. 
HARVEY E. WHITE. 
Subscribed and sworn to before me this 24th day of Feb-
ruary, 1936. 
LOffiS LEE GUY, 
Notary Public. 
And afterwards: In said Court, on the 6th day of March, 
1936. 
This day came the parties, by their attorneys, and tlte de-
murrer heretofore :filed herein being fully heard by 
page g-~ the Court, is sustained, with-leave to the plaintiff to 
:file herein her amended Notice of Motion for Judg-
ment, and the said amended Notice of Motion for Judgment 
is accordingly filed. 
The following is the amended Notice of Motion for Judg-
ment referred to in the foregoing order: 
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AMENDED NOTICE OF M,OTION FOR JUDGMENT. 
To the City of Portsmouth: 
· TAKE NOTICE, That on Monday Feby. 17th. 1936, at 
10 :00 A. M., or as soon thereafter as counsel may be heard, 
I shall move the Court of Law and Chancery of the City of 
Norfolk, at the Court house hereof, in said city, for a judg-
ment against you for Ten Thousand Dollars ($10,000.00) for 
this, to-wit: 
That heretofore, to-wit: on or about .August 22, 1935, you 
owned, maintained, controlled and operated a ferryboat 
for the transportation of passengers and vehicles between the 
cities of Norfolk and Portsmouth, and in connection there-
with you owned, maintained and controlled a dock or wharf 
in the City of Norfolk, over which passengers intending to 
board said boat were required to pass. 
On said date, I purchased a ticket at your Norfolk dock 
for transportation from Norfolk to Portsmouth and after 
purchasing said ticket I became and was your passenger, and 
in accordance with your express invitation and your con-
tract to transport me safely from Norfolk to Portsmouth, I 
passed over your dock or wharf and attempted to board your 
ferryboat, which was then and there docked in 
page 10 } the City of Norfolk for the purpose of permitt~ng 
passengers to enter the same for transportation 
from Norfolk, to Portsmouth . 
.At said time, it became and was your duty to have said 
ferryboat docked or moored in such a manner that I could 
safely board the same, and in such a manner that the deck 
of said boat would be on the level with the dock or wharf that 
said boat could be held securely against said wharf, and in 
such a manner that the boat would not sink down or de-
scend to a lower level when vehicles which you permitted to 
enter the said boat at the same time I was entering the same 
rolled from the dock or wharf onto said boat, and so that said 
boat would not rise and fall with the movement of the water. 
Notwithstanding your duties in the premises, but in viola-
tion thereof you negligently and carelessly failed to so moor 
or tie your said ferryboat, but caused and permitted the 
same to be improperly, insecurely and unsafely docked or 
moored, and so that the deck of the said ferryboat was a ma-
terial distance lower than the dock or wharf and so that 
said boat could move a material distance from said dock or 
wharf and so that said boat would descend or dip to a great 
/ 
/' 
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distance below said dock or wharf when automobiles and other 
vehicles which you permitted to board said boat at the same 
time that I was boarding the same rolled from the dock or 
wharf onto the deck of said boat, and so that said boat would 
riRe and fall with the movement of the water. 
By reason of your said negligence. and as a proximate re· 
suit thereof, I, while in the exercise of ordinary care for my 
own safety attempted to board your said ferryboat for trans· 
portation from Norfolk to Portsmouth, was caused 
page 11 ~ to fall from your dock to the deck of said ferry 
boat and was thereby seriously and permanently 
injured in and about my head, body and limbs. 
As a l?roximate result thereof, I was made to suffer for a 
long time, to. wit: hi thereto, and in the future will suffer 
great pain and inconvenience, and I was deprived of my 
ability to pursue my usual affairs and am still so deprived 
and will in the future be deprived of my ability to pursue my 
usual affairs. 
Also as a proximate result thereof my husband and I have 
been put to great expense in an effort to be healed and cured 
of my said injuries, and will in the future incur further large 
expense, and my husband has lost the benefit of my services 
and has been deprived of his right of consortium. 
Within thirty days of tl1e date of my said injuries, I caused 
to be served on the City Manager of the City of Portsmouth, 
Virginia, a written notice of the time, place and nature of the 
accident, and the nature of my injuries, which said notice was 
verified by my affidavit and was in the words and figures fol· 
lowing, to. wit: . 
City of Portsmouth, Virginia, 
To: Mr. E. B. Hawks, 
''Portsmouth, Virginia, 
September 5, 1935. 
City Manager, 
City of Portsmouth, Virginia. 
Dear Sir: 
This is to inform you that :Mrs. C. H. Madrey, of 1715 
Charleston Avenue, Portsmouth, Virginia, the undersigned, 
wss injured on the 22nd day of August, 1935, be-
l?age 12 } tween the hours of 5 :00 and 6:00 P. M., on that 
day, when she was jerked in such a manner as to 
cause her to be violently thrown while in the act of board· 
ing a ferry at the Norfolk side of the river, which was neg· 
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ligently docked; as a result of which she was seriously in-
jured. 
State of Virginia, 
Yours Respectfully, 
MRS. C. H. MADREY, 
Her {x) Mark. 
City of Portsmouth, to-wit: 
The signer of the above notice being duly sworn says 
that the facts and allegations therein contained are true. 
Her ( x) Mark. 
Affiant. 
Taken, sworn to and subscribed before me, Claudie Ma-
jor, a Notary Public in and for the State and City aforesaid 
in my City aforesaid this 5th day of September, 1935. 
(Signed) CLAUDIE MAJOR, 
Notary Public. 
My commission e>..-pires J nne 23, 1939.'' 
Immediately after the happening of such accident and be-
fore said ferry boat had left the dock or wharf you had full, 
complete and accurate knowledge thereof. 
Within said thirty days after the happening of the acci-
dent you and the Honorable E. B. Hawks, who was then the 
City Manager of the City of Portsmouth, had full and com-
plete knowledge of the nature of the claim and of the time 
and place at which the injury had occurred. 
page 13 ~ Wherefor, I ask for judgment against you for 
Ten Thousand Dollars ($10,000). 
,V, H. STARKEY, 
ELIZABETH 1\fADREY, 
By W. H. STARKEY, 
T. H. WILLCOX, Counsel. 
T. H. WILLCOX, P. Q. 
And afterwards: In said Court on the 16th day of March, 
1936. . 
This .day came the parties, by their attorneys, and there-
upon the defendant filed herein its demurrer and the plaintiff 
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joined in the said demurrer, the hearing of which is con-
tinued. 
The following is the demurrer referred to in the foregoing 
order: 
DEMURRER. 
Now comes the defendant, City of Portsmouth, and de-
murs to the amended notice of motion and each and eve1·y 
part thereof on the ground that said amended notice of mo-
tion and alleged affidavit and notice incorporated therein 
shows on its face that the allegations contained in the affida-
vit do not conform to the allegations of negligence in the 
notice of motion and, further, is insufficient in law, and that 
the alleged affidavit was not drawn, filed and served in the 
manner described by the Charter of the City of Portsmouth7 
and does not sufficiently state the nature of the 
page 14 ~ claim nor the time and place thereof as required 
in said City Charter. 
Said defendant further demurs to so much of the amended 
notice of motion as alleges a duty upon the defendant to pre-
vent any negligence of the defendant in permitting, the V(:o;-
sel referred to "rise and fall with the movement of the wa· 
ter" upon the groundthat no such duties existed and that as 
a matter of law the permitting of said vessel to rise and 
fall with the movement of the water would not and could not 
constitute negligence, and the defendant moves to strike out 
such said amended notice of motion as alleges a duty and neg-
ligence in so doing. And the defendant says that this alle-
gation also does not conform with the alleged affidavit and 
states a new claim for which no notice has been given as re-
quired by the Charter of the City of Portsmouth. 
Said defendant further demurs to so mucli of the said 
amended notice of motion as alleges that the plaintiff's hus-
band has been put to great expense and will, in the future, 
incur further expense in an effort to cure her injuries and 
that her husband has been deprived of her services and hie;; 
alleged right of consortium, on the ground that such dam-
ages can not, as a matter of law, be recovered by the wife in 
this action, and the defendant asks that these allegations be 
stt·iken out of said amended notice of motion. Said defend-
ant further demurs to so mucb of the amended notice of 
motion as alleges that immediately after the happening of 
such accident and before said ferryboat bad left the dock 
or wharf he had full, complete and accurate knowledge 
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thereof and ''within thirty days after the happen-
page 15 ~ ing of the accident you, the Honorable E. K. Hawks, 
who was then the City Manager of the City of 
Portsmouth, had full and complete knowledge of the na-
ture of the claim and of the time and place at which injury 
occurred'' upon the ground that said allegations do not al-
lege communication of said notice jn the manner described by 
the Charter of the City of Portsmouth und are inconsistent 
with the affidavit copied in the said amended notice of motion 
and an effort to extend the said affiduvit to cover matters and 
things not set out therein, and said defendant therefore 
moves to strike said allegation from said amended notice of 
motion. 
CITY OF PORTSMOUTH, 
By R. C. BARCLAY and 
"WHITE & GUY, Counsel. 
And afterwards: In said Court, on the 31st day of March, 
1936. 
This day came the ugain the parties, by their attorneys, 
and the demurrer filed herein on the 16th day of March, 1936, 
being fully heard by the Court, is sustained, and the plain-
tiff is granted leave to file herein her amended Notice of :Mo-
tion for Judgment. 
Thereupon the plaintiff filed herein her Second Amended 
Notice of Motion for Judgment and the defendant filed herein 
its demurrer to the- Second Amended Notice of Motion for 
Judgment and the plaintiff joined in said demurrer which be-· 
ing fully heard by the Court, is overruled. 
The plaintiff excepted to the above ruling of 
page 16 } Court in sustaining the demurrer, and the defend· . 
ant excepted to the above ruling of the Court, in 
overruling the demurrer to the Second Amended Notice of 
Motion of Judgment. 
On motion of the plaintiff the style of the plaintiff is 
changed from Mrs. C. H. Madrey to read Elizabeth Madrey. 
Then came a Jury, to-wit: S. C. Davidson, H. A. Gates, 
W. H. Mag·in, Otto Prepneit, C. E. Purdy, L. J. Roberts, aud 
"\V. H. Kirby who being sworn the truth to speak upon the 
issue joined, and having heard the evidence at Five o'clock, 
P. M. are adjourned until ten o'clock to-morrow morning. 
The following is the Second Amended Notice of Motion 
for Judgment referred to in the foregoing order: 
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SECOND AMENDED NOTICE OF MOTION FOR 
JUDGMENT. 
To the City of Portsmouth: 
TAKE NOTICE. That on Monday Feb. 17,"1936, at 10:00 
A. 1\L, or as soon thereafter as counsel may be heard, I 
shall move the Court of Law and Chancery of the City of 
Norfolk, at the Court house thereof, in said City, for a judg~ 
ment against you for Ten Thousand Dollars ($10,000) 
for this, to~ wit: 
That heretofore, to-wit: on or about August 22, 1935, you 
owned. maintained, controlled and operated a ferry boat for 
the transportation of passengers and vehicles between the 
cities of Norfolk and Portsmouth, and in connection therewith 
you owned, maintained and controlled a dock or 
page 17 ~ wharf in the City of Norfolk, over which passen~ 
gers intending to board said boat were required 
to pass. 
On said date, I purchased a ticket at your Norfolk dock 
for transportation from Norfolk to Portsmouth, and after· 
purchasing said ticket I became and was your passenger, 
and in accordance with your express invitation and your con~ 
tract to transport me safely from Norfolk to Portsmouth, I 
passed over your dock or wharf and attempted to board 
your ferryboat, which was then and there docked in the City 
of Norfolk for tbe purpose of permitting passengers to en~ 
ter the same for transportation from Norfolk to Portsmouth 
At said time, it became and was your duty to have said ferry~ 
boat docked or moored in such a manner t4at I could safely 
board the same, and in such a manner that the deck of said 
boat would he on the level with the dock or wharf that said 
boat could be held securely against said wharf; and in such 
a manner that the boat would not sink down or descend to a 
lower level when vehicles which you permitted to enter the 
sai.d boat at the same time I was entering the same rolled 
from the dock or wharf onto said boat, and so that said boat 
would nor rise and fall with tbe movement of the water. 
Notwithstanding your duties in the pi·emises, but in vio-
lation thereof you negligently and· carelessly failed to so 
moor or tie your said ferryboat, but caused and permitted 
the same to be improperly, insecurely and unsafely docked 
or moored, and so that the deck of the said ferryboat wail 
a material distance lower than the dock or wharf 
page 18 ~ and .so that said boat could move a material dis~ 
tance from said dock or wharf and so that said 
boat would descend or dip to a great distance below said dock 
: 
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or wharf when automobiles and other ·vehicles which you 
permitted to board from the dock or wharf onto the deck of 
said boat, and so that said boat would rise and fall with the 
movement of the water. · 
By reason of . your said neglige_nce and as a proximate 
result thereof, I, while in the exercise of ordinary care for 
my own safety attempted to board your said ferryboat for 
transportation from Norfolk to Portsmouth, was caused to 
fall from your dock to the deck of said ferryboat and was 
thereby seriously and permanently injured in and about my 
head, body and limbs. 
As a proximate result thereof, I was made to suffer for a 
long time, to-wit, hitherto, and in the future will suffer 
_great pain and inconvenience, and I was deprived of my 
.ability to pursue my usual affairs and am still so deprived 
and will in the future be deprived of my ability to pursue 
my usual affairs. 
Also as a proximate result thereof I have been put to great 
expense in an effort to be healed and cured of my said in-. 
juries, and will in the future incur further large expense. 
Within thirty days of the date of my said injuries, I 
-caused to be served on the City Manager of the City 
-of Portsmouth, Virginia, a written notice of the time, 
place and nature of the accident, and the nature of 
page 19 ~ injuries, which said notice was verified by my affi-
davit and was in the words and figures following, 
to-wit: 
· City of P9rtsmouth, Virginia, 
To Mr. E. B. Hawks, 
City Manager, 
''Portsmouth, Virginia, 
September 5, 1935. 
City of Portsmouth, Virginia. 
Dear Sir: 
This is to inform you that Mrs. C. H. Madrcy, of 1715 
Charleston Avenue, Portsmouth, Virginia, the undersigned, 
was injured on thr 22nd day of August, 1935, between the 
l10urs of 5:00 and 6:00 P. :?\{. on that day, when she was· 
jerked in such a manner as to cause her to be violently thrown 
'vhile in the act of boarding ferry at the Norfolk side of the 
t:iver. which was negligently docked; as ·a result of which 
.::.;he was seriously injured. 
Yours Respectfully, 
MRS. C. H. :?\fA;DRE_Y, 
Her (x) Mark. 
SO Supreme Court of Appeals of Virginia .. 
State of Virginia, 
City of Portsmouth, to-wit:. 
The signer of the above notice being duly sworn says that 
the facts and allegations. therein contained _are true. 
Her (x) :Mark. 
Affiant. 
Taken, sworn to and subscribed before me, Claudie Ma-
jor, a Notary Public in and for the State and City aforesaid 
in my City aforesaid, this 5th day of September, 1935. 
(Signed) CLAUDIE MAJOR, 
Notary Public. 
My commission expires June 23, 1939.'' 
page 20 ~ Wherefore, I ask for judgment against you for 
Ten Thousand Dollars ($10,000). 
ELIZABETH M.ADREY, 
By W. H. STARKEY, Counsel. 
JOHN C. DAVIS. 
T. H. WILLCOX.. 
The foregoing is the demurrer referred to in the fore-
going order : 
DEMURRER. 
Now eomes the defendant, City of Portsmouth, and de-
murs to the second amended notice of motion, and alleged 
affidavit and notice incorporated therein, and each and every 
po1-tion thereof, on the ground that it shows, on its face that 
the allegations of negligence contained therein do not conform 
to the allegations contained in the affidavit and notice 
originally given the city, and that the allegations of 
injuries do not conform to the said original affidavit; and on 
the further ground that the alleg·ed affidavit was not drawn, 
filed and served in the manner described by the Charter of 
the City of Portsmouth, and does not sufficiently state the 
nature of the claim, injuries. nor the time and place thereof 
as required by said City Charter. 
Said defendant further demurs to so much of the amended 
notice of motion as alleges a duty upon the defendant to 
prevent, and negligence of the defendant in permitting, the 
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vessel referred to "rise and fall with the movement of the 
water" upon the ground that no such duties existed 
page 21 } and that as a matter of law the permitting of said 
vessel to rise and fall with the movement of the 
water would not and could not constitute negligence, and the 
defendant moves to strike out so much of said amended no-
tice of motion as alleges a duty and negligence in so doing. 
And the defendant demurs to this allegation and all other 
allegations of negligence contained in the said 2nd. amended 
notice of motion on the ground that they do not conform to 
the affidavit and state new claims for which no notice has 
been given as required by the Charter of the City of Ports-
mouth. 
CITY OF PORTSMOUTH, 
By R. C. ·BARCLAY and 
WHITE & GUY, Counsel. 
And afterwards: In said Court, on the 1st day of April, 
1936. 
This day came again the parties, by their attorneys, and 
also came the Jury pursuant to their adjournment, and there-
upon the jury returned a verdict in these words-"We the 
Jury find for the plaintiff for the sum of $800.00". 
Whereupon the defendant moved the Court to set aside th'J 
verdict of the jury and grant it a new trial on the grounds 
that the said verdict of the jury is contrary to the law and 
the evidence, the hearing of which motion is continued. 
And afterwards: In said Court on the 20th day of April, 
1936. 
This day came the parties, by their attorneys, and the de-
fendant's motion to set aside the verdict of the' 
page 22 } jury rendered herein on the 1st day of April, 
1936, being fully heard by the Court, is overruled. 
Therefore it is considered by the Court that the plaintiff 
recover of the defendant, the sum of Eight Hundred ($800.00) 
Dollars, with interest from April 1, 1936, until paid, and her 
costs by her in this belialf expended. · : 
To which ruling and judgment of the Court the defend-
ant duly excepted. 
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At the instance of the defendant who desires to present to 
the Supreme Court of Appeals a petition for a writ of error 
and supersedeas to this judgment, it is ordered that when the 
defendant, or some one for it, shall give bond, with surety, 
before the Clerk of this Court, in the penalty of One Thou-
sand Dollars, conditioned according to law, execution of this 
judgment shall be suspended from that date for a period of 
Sixty days from the expiration of this term of Court, and 
thereafter until such petition is acted upon by the Suprem~ 
Court of Appeals if such petition is actually filed within the 
specified time . 
.And riow, In said Court, on the 23rd day of May, 1936. 
This day came the parties, by their attorneys, and it ap-
pearing to the Court that the defendant l1as given to the 
plaintiff reasonable notice in writing that it would present 
to the Court the Stenographic report of the testimony ancl 
other incidents of the trial in this case to be authenticated 
and verified by the Court and which is according done, and 
which· is done. within the time prescribed by law. 
page 23 ~ The following is the Stenographic Report of Tes-
timony and other incidents of the trial in this case : 
page 25 ~ Virginia : 
In the Court of Law and Chancery for the City of Norfolk. 
Mrs. Elizabeth Madrey' 
'U. 
City of Portsmouth. 
To: 
NOTICE OF .APPEAL. 
Mr. Thomas H. Willcox, 
Mr. W. H. Starkey, 
Mr. John C. Davis, and Attorneys for Elizabeth :Ma-
drey: 
PLEASE TAKE NOTICE that on the 23rd day of May, 
1936, at 10 :00 A·. 1\f., or as soon thereafter as we may be 
heard, at the court room of the Law and Chancery Court of 
the City of Norfolk, Virginia, the 1Illdersigned wm pre-
sent to Hon. Richard 1\{cllwaine, Judge of said Court, who 
presided over the trial of the above mentioned cause in said 
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court,. March 31, 1936, the stenographic report of the testi-
mony and other incidents of the trial· in the above .case .to be 
authenticated and verified by him. . 
And also that the undersigned will, at the same time and 
place, request the Clerk of the said Court to make up and 
deliver to counsel a transcript of the record in the above en-
titled cause for the purpose of presenting the same with 
a petition to the Supreme Court of Appeals of Vir-
page 26} ginia for a writ of error and supersedeas therein. 
. CITY OF PORTSMOUTH, 
By R. C. BARCLAY1 
LOUIS LEE GUY, 
HARVEY E. WHITE, 
Its Attorneys. 
Service accepted this 22nd day of May, ;1.936. 
JNO. C. DAVIS, 
W. H. STARKEY, 
T. H. WILLCOX. 
Attorneys for Elizabeth Madrey. 
By T. H. WILLCOX. . 
page 27 } In the Court of Law and Chancery of the City of 
. . Norfolk, Va. . · · · 
:Mrs. Elizabeth Madrey 
'V. 
City of Portsmouth. 
RECORD. 
' 
Stenographic report of all the testimony, together with 
ull the motions, objections and exceptions on the part of the 
respective parties, the action of the court in respect thereto, 
ull the instructions offered, amended, granted and refused, 
and the objections and exceptions thereto, and all other in-
cidents of the trial of the case of Elizabeth Madrey against 
the City of Portsmouth, tried in the Court of Law and Chan-
cery of }he City of Norfolk, Virginia, ~.f.a.rch 21, 1936, before 
Ron. R1chard Mcllwaine and J nry. 
Present: Mr. W. H. Starkey, Mr. T. H. Willcox, Mr. John 
C. Davis~ and Mr. Walter Harris for the plaintiff; Mr. R. 
54 . Supreme Court of Appeals of Virginia. 
C •. Barclay, Mr. Harvey E. Wliite, and M.r ~ Louis Lee Guy 
for1 the defendant. . 
Phlegar & Tilghman, 
Shorthand Reporters, 
Norfolk-Richmond, Va. 
J.ury out. 
page 28 } The Court : I sustain the demurrer of the de-
fendant to the notice of motion, with leave to 
amend. 
Mr. Willcox: We except to the sustaining of the demur-
rer and, we amend the notice of motion, reserving our ex-
ception, by striking out the claim of the husband's loss of 
the benefit of the services of the plaintiff and his right of con-
sortion, and by striking out the two paragraphs immediately 
following the copy of the notice of claim which was served 
on the City Manager, the first paragraph starting, '' Imme-
diately after the happening of said accident", and the second 
paragraph starting, "Within thirty days after the happening 
of the accident."; .and t4e husband's expenses. 
Mr. White: Plaintiff demurs to the amended notice of 
motion filed after the demurrer to the amended notice of mo-
tion was sustained. 
The Court: Said demurrer is overruled. 
Mr. White: To which action of the court defendant ex-
cepts. 
·page 29 } Thereupon the jury was sworn· upon the is-
sues. 
Mr. Willcox: We move the witnesses be excluded. 
The Court: The motion is granted. 
Thereupon counsel made their opening statements. 
Mr. Willcox: If Your Honor please, we offer in evidence-
the notice served on the City Manager, with the return of 
the City Sergeant on it showing service, and we would like to 
call Mr. Freund as an adverse witness. 
Note: This notice to the City is filed as Exhibit No. 1. 
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CHAR.LES U. FREUND, 
being called as an adverse witness in behalf of the plaintiff, 
being first duly sworn, testified as follows: 
Examined by Mr. Willcox: 
Q. You are Mr. Charles U. Freundl 
A. Yes, sir. 
Q. You are an employe of the City of Portsmouth and 
the manager of the ferries? 
A·. I am superintendent of Ferries employed by the City 
of Portsmouth and the County of Norfolk. . 
. Q. And how long have you been connected with the opera-
tion of those ferries Y 
page 30· ~ A. A little over sixteen years. 
Q. Mr. Freund, on the north side of the ferry, 
the entrance way is over a bridge or apron, is it not, to the 
boat? . . 
A. The entrance way is over a bridge. 
. Q. What do you call that part of the dock that raises and 
Iowers1 
A. That is the bridge. That is a rigid structure, one end 
-of which is hinged to the shore and the other end is suspended 
by chains. 
Q. And the physical arrangement is such that the bridge 
can be raised or lowered 1 
A. Yes, sir. 
Q. And it has extending out from it projections or arms 
which, when the bridge is lowered, rest on the deck of the 
boaU 
A. Yes, sir, what we call toggles. 
Q. And those projections are within the space provided 
for vehicles Y 
A. Yes, sir, on the outside margin of the space provided 
for vehicles. 
Q. When the boat comes in, it is fastened on each side 
by chains fastened to a hook or eye or loop in the deck of 
the bridge! 
A. In the deck of the boat. 
Q. In the deck of the boat? 
A. The chain winds around a drum. 
page 31 } Q. On each side of the slip Y 
A. Yes, sir. 
Q. And that is operated by a ratchet wheel to enable you 
to tighten it up and remain tight after it is done 1 · 
A. Yes, sir. 
Q. qrdinarily, when that bridge is lowered to the deck of the 
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boat there is sufficient slack there to let the bridge come lower 
if the boat goes lower? 
A. Yes, sir. 
Q. And, if that slack is omitted, if the boat goes down then 
the bridge can't go down 1 · 
A. That depends on.the weight. 
Q. Well, it stands to reason that the bridge cannot go below 
the length of the chain? 
A. No, that is not true. It is possible for any weight to 
go aboard the boat that would lower the boat appreciably, it 
would be sufficient weight to slip the brake· that holds that 
bridge in this operating position while the boat is at the dock. 
This bridge is supported on the outer end by two chains which 
wrap around a drum on top of "this steel ~tru.cture, to· which is 
connected an electric motor. This also has an adjustable 
brake. The weight of the bridge is partially counter-balanced 
by two heavy weights, weighing about ten or eleven tons. In 
other words, the bridge is somewhat heavier than the two 
. counter-weights and the motor bas sufficient size to 
page 32 ~ raise the bridge this excess weight over the weight 
of the counter-weights. The brakes are sufficiently 
strong to hold the bridge up when the boat is out of the dock 
so the bridge will not fall in the water. Now, when the boat 
lands, the motor is operated which turns tbe bridge down and 
automatically releases the bridge, turns the bridge down until 
all the weight, which is the difference between the weight of 
the bridge and the counter-weights, is on the boat. Then 
some slack is put in the chain. That must be done all the 
time, according to instructions. Then, when any slight devi-
ation which you might have comes that is taken care of by the 
slack in that chain. If a truck of sufficient weight should go 
aboard that boat to settle tbe boat appreciably, then it would 
also very probably lower the bridge because that brake would 
slip which it is intended to do under heavY\ weight. 
Q. That, of course, would depend on the weight of the par-
ticular truck involved and the pressure on the braket 
A. Yes, and the amount of slack. 
Q. All three would enter into iU 
A. Yes. 
Q. And what weight will those brakes stand Y 
A. I cannot tell you definitely. 
Q. They will sustain considerable weight, won't they'f 
A. Yes, considerable. 
page 33 ~ Q. 'rhey are sufficient to sustain the bridge if the 
counter-weights are removed, aren't they~· 
A. No, I would not say that. . ... 
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· Q. Well, they are put there to hold that bridge regardless 
of what might happen r 
A. No, they are not. 
Q. 'Vhat are they P-ut there fort 
A. They are put there to hold that bridge up when there 
is no boat in the dock and nething else to hold the bridge. 
But, I say the end of the bridge weighs more than the counter-
'veights. · . . · · 
Q. Do you know the· weights of them~ 
A. The counter-weights weigh eleven tons apiece. There 
is twenty-two tons in both weights, and the weight of the 
bridge I don't know, but I know it is l1eavier. 
Q. But you don't know how much heavier 7 
A. No. It was calculated when designated to be a'bout two 
tons heavier. Now, this brake is adjusted to hold this bridge 
in place when there is not a boat in the dock. . . 
Q. But you don't know what weight the brakes are calcu-
lated to hold? 
A. Not definitely, no, sir. 
Q. Well, do you know approximately? 
A. Well, I could not give it to you approximately. 
Q. You don't know wbethe1' two tons is the maximum or 
whether they will hold ten tons 1 
page 34} A. Well, I imagine they would bold four or five 
tons, probably six tons. 
Q. Six tonst 
A. Probably not but four; I don't know exactly. 
Q. Now, in docking the boat in the usual manner and the 
proper manner, the employes are required to revolve those 
wheels on eacl1 side so as to tighten the chains that actually 
hold the boat, around the drums 7 
A. That brings the boat to the dock. . 
Q. And to fix the pall or dog so that it will be held that 
way? 
A. Yes, sir. 
Q. And, disregarding.for the moment the raising or lower-
ing, if that is done in the proper manner that boat is held 
against the base of the dock, is it not 7 
A. Yes, sir. 
MRS. NELLIE OSTERKAMP, 
a witness on behalf of the plaintiff, being first duly sworn, 
testified as follows : 
Examined by Mr. Willcox: 
Q. What is your name 7 
A. Nellie Osterkamp. 
Q. What is your relation to the plaintiff~ 
58 Supreme Court of Appeals of Virginia. 
A. 'she is my mother. 
p~ge 35 ~ Q. Where does she live Y 
A. Hertford, N. C. 
Q. That is in Perquimmans County 7 
A. Yes, sir. 
Q. Does she live on a farm Y 
A. Yes, sir, on a farm. . 
Q. Who lives with her 7 · 
A. Some people that are farming on the same farm that she 
lives onY 
Q. They live in the same house, but do they have separate 
housekeeping apartments! 
A. They have separate housekeeping rooms. 
Q. Who lives with your mother! 
A. My father. 
Q. And that is all of that family that lives there 1 
A. Yes, sir. 
Q. Now, Mrs. Osterkamp, were you with your mother on the 
day that she was hurt 7 
A. Yes, sir. 
Q. Look at these gentlemen, and tell us where you met your 
mother, where she was going, and what happened? 
A. I met my mother at the Union Station at the lower end 
of Main Street. We walked from the Union Station to the 
ferry and I bought two tickets in the Ferry office to cross this 
ferry to Portsmouth. I went ahead of my mother and she 
came behind me, and when the boat came in I 
page 36 ~ noticed it lacked four inches docking, and just as I 
stepped off the dock to board the ferry, I felt the 
ferry flop down, and the next thing I heard my mother scream 
and I turned around and she was lying on the floor and two 
men passengers picked her up and led her to the nearest out-
side seat. 
Q. You live in Portsmouth nowY 
A. Yes, sir. 
Q. How long have you been living there? 
A. Eleven years. 
Q. Have you, in that time, crossed the ferries frequently'/ 
A. Yes, sir. · 
Q. Have you ever known it to move on any other trip as 
it did on this occasion Y 
A. Yes, sir; many times I have known it to do that. 
Q. Did you have any notice it was going to move on this 
occasion? 
A. I felt it go down. 
Q. You felt it when it moved 7 
A. Yes, sir, I felt it when it moved. 
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Q. Was that the first notice you had that it was going to 
move? 
A. Just as I stepped on, the ferry flopped down. 
Q. Were the gates open for passengers at that timeY 
A. Yes, sir; passengers and vehicles were both going on 
the ferry at the same time. 
page 37} Q. What kind of vehicles were going on7 
A. Anything that travels on the roads, from 
bicycles to heavy vans. 
Q. Do you know what caused the boat to move down on that 
occasion~ 
A. No, I don't know. 
Q. Do you know how far it moved below the level you 
stepped off? 
·· A. No, I don't. I felt it fall. 
Q. You felt it fall sufficiently for you to notice it? 
A. Yes, sir. 
Q. How did your mother get from the Union Station to the 
Ferry? 
A. She walked. 
Q. After the accident was she picked up and put on the 
bench? 
A. Yes, sir, by two passengers. I don't know who th~y 
were. 
Q. ·what happened after that 1 
A. Two deck-hands came to me, and one said to her if she 
was hurt and she said she was hurt bad and he wrote some-
thing in a book-I don't know what that was. After we en-
tered Portsmouth, two more deck-hands came to her and asked 
her if she was hurt and she said yes. I said ·''What shall 
I do 1" He said, "Have your own family phy-
page 38} sician". I said, "Well, my husband is an army 
officer and I haven't any doctor". 
Mr. White: I object to any statement made by employes. 
Mr. Willcox: I don't think that is very material. We will 
omit that. · 
By Mr. Willcox: 
Q. Your husband is in the army' 
A. My husband is an army officer, retired. 
Q. How did your mother get off the boat Y 
A. I led her off the boat. 
Q. How did you get her away from the boat? 
A. I went and looked for a taxi, and there wasn't a taxi 
there. 
Q. Did you get your mother on the bus 7 
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A. Yes, by the bus dliver helping her. 
Q .. What part of Portsmouth do you live Y 
,A. 1715 Charleston A venue, Prentis Park. 
Q. When you got to your stop, how did you get your mother 
off the bus7 
A. Two men helped her off and my aunt helped me get her 
to the house. 
Q. 'Vhat did you do with her after you got her to the house 7 
A .. I kept her in a· chair until I got the bed 
page 39 ~ straight, nnd put her in bed. 
Q. Did you put her to bed then f 
A. My cousin helped me. 
Q. What did yon do for her? 
A. I put a hot water bottle to her and did the best I could. 
And by 12 o'clock at night site became so ill I sent my same 
cousin who helped me put her to bed, for Dr. Brooks, and 
he came. 
Q. How often did Dr. Broolcs come i 
A. I think he came off and on for about two weeksr 
Q. Then, did you get another doctor? 
A. Dr. Dunford. 
Q. How long did he trent her.? 
A. At least a week and three days. She stayed in my house 
in bed, off and on in bed; then after three weeks she got out 
of bed and my uncle taken her home. 
Q. What was the appearance of her leg after the injury'l 
A. She couldn't walk; it was swollen. 
Q. Was it swollen m~ch? 
A. Yes, sir, about twice its natural size. 
Q. Which leg was it~ 
A. Her left leg. 
Q. What part of it was swollen 'l 
A. From the knee to the toes. 
· Q. Did she suffer? 
page 40 ~ A. Yes, sir, she suffered excruciating agony. She 
, ' had to be under the influence of morphine for days 
and weeks. 
Q. After she was taken home, did you go down there 7 
A. No, sir, I didn't go. 
Q. you don't know what happened after she got down there r 
A. No, I don't know what happened after she left my house. 
Q. Can you tell us what was the condition of your mother's 
health prior to that time 7 
A. Perfect, so far as I know. 
Q. Had she ever had any injury to that leg before~' 
A. She never had. 
Q. Do you know what she did at home 7 
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· A. I know she cooked, washed, ironed, raised chickens, and 
milked cows. 
Q. ·who scrubbed the house 7 
A. She did tha.t herself. 
Q. You haven't been down there since the accident? 
A. No, sir, I have not. 
Q. Now, Mrs. Osterkamp, as I understand, you were just 
.ahead of your mother? 
A. Yes, sir. 
Q. You stepped on the ferryboat ahead of her7 
A. Yes, sir. 
Q. And you say the boat moved? 
A. Yes, sir, I felt the boat move. I felt the boat 
page 41} go down just as I stepped on ahead of my mother. 
Q. After it went down, what did it do 1 
A. Well, it flopped up and I heard my mother scream; it 
l1appened almost all in a minute. 
Q. And when you heard her scream what did you do Y 
A. I turned around and she was lying all sprawled on the 
floor, and two men passengers came and picked her up and 
set her on the seat outside. 
Q. What is the size of your mother's injured leg today? 
A. \\r ell, she is not able to do anything. 
Q. Is it or not still enlarged T 
A. It appears to be enlarged. 
Q. Do you know whether the knee is stiff or not 7 
A. Yes, I do know it is stiff. I know every time she has 
been up and downstairs since when she has been at my home 
I have to help her. 
CROSS EXAMINATION. 
By Mr. Wllite: 
Q. Mrs. Osterkamp, you say you and your mother came from 
the Union Station 1 
A. Yes, sir, we did. 
Q. Did she come in· on the train 7 
A. Yes, sir, she came in on the Norfolk Southern train. 
Q. Where did you go after leaving the station 7 
page 42 } A. Straight to the ferry. 
Q. When you got to the ferry, did you have any 
bundles1 
A. Yes, sir, I had her suitcase and she had a couple of 
bundles. 
Q. How many bundles. did she have 1 
A, I think two. 
Q. A bundle in either arm 7 
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A. No, sir, she just had two small bundles up here on her 
arm. 
Q. Do you Imow how much ahead of your mother you were 
when you stepped on the ferry Y 
A. No, I can't say how far but I don't think she was more 
than a couple of steps. 
Q~ 'She was a couple of steps in behind you 1 
A. Yes, sir, she was just right behind me. 
Q. Of course she would not be close enougl1 to you to step 
on your heels Y 
A. No, sir, she didn't step on my heels, absolutely. 
Q. Just a reasonable distance behind you 7 
A. Just the reasonable distance that they walk. 
Q. As you stepped from the dock to the ferry you say you 
noticed the ferryboat go down 7 
A. I absolutely did. 
Q. And you can't say how far it went down 1 
A. I can't say how far it went down. 
page 43 ~ Q. You can't say whether it was one inch, two 
inches, or three inches 7 
A. No, sir, because I didn't take time because I heard my 
mother scream in less than a minute and two passengers 
picked her up. 
Q. Can you say how far it came back7 . 
A. No, I can't say that. All I know, it went down and 
flopped up again. 
Q. Did it come back the same distance it went downY 
A. You know I don't know that. 
Q. As you approached this ferry you say the boat appeared 
to be four inches below the level of the dock, is that right 1 
A. Yes, sir, that is right. 
Q. And that is all you noticed in connection with it Y 
A. That is all I noticed. 
Q. That it was four inches below the dock 7 
A. Yes, sir. 
Q. Did you notice anything about those chains that Mr. 
Willcox was referring to 7 
A. No, I don't know anything about chains. What chains 
do you mean¥ 
· Q. The chains that bind the boat to the dock. Did you 
pay any attention to those chains at allY 
A. No, I didn't pay much attention to the chains. I just 
know the boat flopped. I wasn't think about any-
page 44 ~ thing concerning the boat at all until I heard my 
mother scream. 
Q. Could you say there was a truck going on at that timeT 
A. I can say everything was crossing, all vehicles such as 
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from bicycles to vans, but I can't say what truck it was going 
on there. 
Q. Were you among the first passengers that lett the ferry 
house1 
A. No, I can't say I was among the first, but there wasn't 
many ahead of me because I was in a hurry to get home. 
Q. So, you and your mother were among the first any-
wayf 
A. Yes, sir, we really were among the first that went on the 
boat. 
Q. And of course there were not very many vehicles that 
had gone on7 
A. No, sir, they were all going. It was just a rush of 
vehicles and passengers going on the boat at the same time. 
Q. The vehicles were among the first going on the boat, 
as you were among the first passengers going on the boaU 
A. Yes, sir, but I can't say what vehicles they were be-
cause I never noticed. 
Q. You say that your mother was under Dr. Brooks' care 
for about two weeksj 
A. Yes, sir, she was. 
Q. And you say that, during that time, she was 
page 45 ~ under the influence of opium 1 
A. Yes, sir, she certainly was. 
Q. Was she confined to the house 7 
A. She was confined to the bed. I had to take care of my 
mother; nurse her. She wasn't able to get up. · 
Q. And she was in bed up until the time she left? 
A. Just about three or four days before she left. 
Q. Do you know what day she leftY 
A. No, I just can't say what was the day she.left. 
Q. You say that since that time you have not seen her up 
until nowY 
A. I haven't been in my mother's home since that time. 
Q. Has she been in your homeY 
A. Not before Sunday. Yes, she was here Sunday a week 
ago. She got ill and come down here for me to take care of 
her until she could get somebody to go down there and do 
her work. 
Q. How long did she stay when she was there 7 
A. What, the last time 7 
Q. Yes. 
A. I think she stayed around two weeks. 
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page 46 } DR. JOSEPH C. DUNFORD, 
a witness on behalf of the plaintiff, being :first duly 
sworn, testified as follows: 
Examined by :Mr. Davis: 
Q. You are Dr. Joseph C. Dunford! 
A. Yes, sir. 
Q. How long have you be.en practicing as a physician, Doe-
torY 
A. In the City of Portsmouth, twenty-six years. 
Q. Shortly after the 22nd day of August last year, were you 
called upon to see this lady sitting by us here, at the home 
of her daughter, 1\frs. Osterkamp? 
A. Yes, sir, on Charleston Avenue. 
Q. In the City of Portsmouth? 
A. Yes, sir. . 
Q. What was her condition 1 What was her trouble at that 
time, Doctor~ 
A. She was suffering with enlarged knee joint. · 
Q. What knee joint was that, Doctor, right or left? 
A. I think it was her left joint; I don't know which. 
Q. But she was suffering from knee joint trouble at that 
time? 
A. Yes, sir. 
Q. What was the nature of the knee joint trouble she was 
suffering from Y 
A. At that time sbe appeared to have torn cartilage around 
the knee joint proper. That is the cartilage on each side 
which controls the movement of the knee joint. In 
page 47 ~ fact, it controls extension and flexion, that is the 
extending of the foot and pulling it in. There arc 
two wide cartilages that are attached here and the rupture 
of those cartilages usually is caused by some injury or some 
accident or misstep, or some accident to the joint. 
Q. Have you specialized in that particular work? 
A. Yes, sir, I ·have specialized on that particular work, 
attending all the athletes and football and baseball players 
and boxers. 
Q. You are the athletes' physician over there 'l 
A. Yes, sir. 
Q. Arc these things serious in elderly people 'f 
A. Yes, sir, more than in younger people. 
Q. Have you examined this lady recently? 
A. Yes, sir, I examined her yesterday at her borne. 
Q. Is she still suffering in any way from the injuries she 
received way back yonder last August 1 · 
A. Yes, sir, the joints show for themselves. 
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· Q. Is it in any way painful, Doctor~ 
. A. All those conditions are painful. 
Q. Could you demonstrate or show to the jury if you 
~xamined the lady nowY 
A. Y cs, I could ·.show it to them. 
Note: The plaintiff sits in a chair before the jury and the 
Doctor illustrates. 
page 48} A. (Continued) This condition here-I don't 
think this old soul would malinger, I don't think 
she would exaggerate at all. She tells me that Dr. Vann 
examined hel'-
l\:Ir. Barclay: We object to what Dr .. Vann told you. 
A. (Continued) ·I 11ave got to show you exactly what I do 
by manipulating this joh1t. When I do that, where my fingers 
are here, I have those two ligaments under control of my fin-
gers. When I did that, those ligaments slipped. There is 
nothing on earth that will correct that condition except an 
operation. She is sixty-seven years old. She is too old to 
cut. This old soul, wlten she will go down the street, that 
joint will slip out of place. Does that pain you, Mrs. Madrey-
Mr. White: Is the Doctor acting as lawyer~ 
A. (Continued) I am trying to bring out what you asked 
me, and let you ask the question. 
Mr. White: I think that would be better. 
Bv Mr. Davis: 
·Q. You say, Doctor, there is still a very painful condition 
in that knee Y · 
A. Yes, sir. 
page 49 } Q. Do you think it will ever heal up at allY 
A. No, sir, unless there is one or t~o things done 
for it, and that is to operate and· try to repair those ligaments 
there, or give her a temporary relief by wearing a three-
quarter stocking above the knee and below the knee. 
Q. Doctor, it has been testified here that this lady received 
a blow to the knee by falling down. Would that naturally 
result in such a condition as you have shown to the jury! 
A. Yes, sir, any sudden twisting of the joint. 
Q. Doctor, is there any perceptible difference between the 
two legs at this time1 
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A. Yes, sir. You can see here. You can see the mottled 
condition of this leg. You can see tile swollen condition here. 
The left leg is larger than this right joint here. 
· Q. Doctor, it has been developed bere that, for a period 
of .forty years prior to last August 22, this lady had no need 
of medical attention, that she walked from the Union Station 
to the ferry apparently all right and that she suddenly fell 
on the ferry-
Mr. White: One minute, Mr. Davis. There is no 'testimony 
here that she did not need medical attention for forty years. 
The only testimony was by Mrs. Osterkamp who did not live 
with her. How can you make a statement that has not been 
testified to 7 
page 50 ~ By Mr. Davis: 
Q. Doctor, assuming that this lady was in good 
condition prior to the 22nd day of last August, that, as she 
was about to board the ferry she was suddenly thrown on her 
knee and immediately suffered injuries such as you have de-
scribed, would that naturally probably result from such a' 
fall! 
A. Yes, sir, that is very probable. 
Q. In your opinion, did it result from the injuries thus 
received1 
A. Well, I don't know what sort of injury she had, but 
she has received some sort of injury there that has caused 
the tearing of the ligaments around the lmee joint. Just what 
sort of injury that has been I am unable to say. 
Q. What is the amount of your bill, Doctor 7 
A. I have been to see her :five or six times and we charge 
$3 a visit. I don't think my bill is over about $12 or $15. 
Q. I see, your bill is approximately $15 Y 
A. Yes, sir. 
CROSS EXAMINATION. 
By Mr. White: 
Q. Doctor Dunford, you know where the Union Station is 
in Norfolk, don't you f 
A. Yes, sir. 
Q. And where the ferry dock is f 
A. Yes, sir. 
page 51 ~ Q. This lady at her age and in her condition 
she was-you can see ber age and her physical con-
dition. I am not referring to her leg. She walked that dis-
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tance. What distance do, you think it is, a mile or a mile and 
a haln 
A. At least a mile. 
Q. If she walked that distance, would she be tired if she 
bad two bundles in her armY 
A. Of course she was bound to be tired. I think Mrs. 
Madrey, if you will allmv me to state, has been living in the 
country. People living in the country are not in position 
to take advantage of street cars and buses like we do. She 
could easily walk a mile and not feel tired. 
Q. People in the country are not used to smooth pave-
ments? 
A. Which makes it quite easy to walk on. 
Q. Smooth pavement makes it harder to walk on Y 
A. Well, if she bad injured her joint she could not have 
walked back to the depol 
Q. Isn't it a fact that the hard surface of the pavement 
creates a p·erceptibly greater shock to the nervous system 
than walking over a country road 1 
A. Well, that is a mooted question, Mr. White. Some peo-
ple say that rubber heels applied to your shoes absorb the 
shock, and some do not think so. I know you and I, born and 
bred in the city, have been accustomed to street 
page 52 ~ cars and taa;ies. 
Q. You think that would be. true regardless of 
her ageY 
A. I don't think a mile would fatigue her very much. 
Q. Even if she had two bundles Y 
A. Depending upon the weight of the bundles and what sort 
of bundles she was carrying. 
Q. Well, Doctor, when did you first see ber Y 
A. I would have to look on my records. I came right from 
the hospital liere. If you can give me the date of the acci-
dent I can tell you when I saw her. I don't think I saw her 
the day of the accident. 
The Court: Phone over to your office and see if you can 
get that, and save you a trip. If you can stop at your office, 
suppose you go to your office as soon as you can and phone 
over here to one of these gentlemen the date that you get 
from your records, and I think that will_ be all that is neces-· 
sary. 
Mr. White: V cry well, your Honor, but it is very important 
for us to have that date when he first saw her. · 
By Mr. White: 
· Q. Doctor, did you begin treating her after Dr. Brooks 1 
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A. Yes, sir, Dr. Brooks, I think had treated.her sometime 
before I saw her. 
page 53 ~ Q. How long would you say it· \Vas after the 
last time that Dr. Brooks saw he~~ to the time you 
saw her~ 
A. I don't think Dr. Brooks had treated her very long be-
fore she called me to see her. 
Q. How long would you say that was after he had: com"' 
pleted~ · Ypu have.probably talked to Dr. Brooks, have you 
not? · · · · 
A. No, sir, I have never discussed the case with Dr. Brooks 
or anybody. 
Q. You have talked to her daughter, Mrs. Osterkamp1 · 
A. Yes, sir, she was at the house whep. I was treating the 
old soul. · · · 
Q. Anyway, when you began to treat her, Dr. Brooks had 
completed his treatment~ · · 
A. I suppo~e he had; I don't know, sir. · 
Q. How long did you treat her in Portsmouth 1 
·A. Well, I saw her three or four times at her d~nghter's 
4onse, and she went to the country and some physician had 
be~n treating her at her home. She came back agaiu and called 
me back to see her again. I think I saw her once or twice 
after that, which made, I guess, about four or :five times that 
I saw her altogether. 
· Q. You say you saw her about three times at the begin-
ningi 
· A. Yes, sh'. 
page 54~ Q. Where was she when you saw her1 
A. At l1er daughter's home on Charleston Ave-
nne. 
Q. W.as she in ·bed _or sitting up? · 
A. ~o, sir, she was sitting up in a chair. 
Q. The three times you ~aw her covered about what period 1 
A. About two weeks, fourteen days, yes, sir. · · · 
Q. About f~mrteen days 7 
A. Yes; s~r. . · · · 
Q. lt has been testified to· that this "lady: ·was·· con£ned · to 
bec1 two weeks and then she was able to sit up about three 
days before she went home and not before tlu~t time, but dur-
ing the period that you saw her she was sitting up during 
that whole two weeks~ · 
A; Yes, sir.· . . .. _ · .. 
· Q.: 1Vhen she left Portsmouth, what period of time was it 
before you saw her again1 
A. Oh, I suppose it was three or four weeks before I saw 
her again. 
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Q. And she was at Mrs. Osterkamp's house 7 : 
·. A.:. Yes, she called me- back there. 
Q. Approximately how long ago has that been 7 
A. That has been about four or five weeks. Then she called 
me again to her home to see her. 
Q. And that was because you were expecting to come here 
to testify? 
page 55 }. . A. :Yes, sir, I think she called me- there because 
· she· expected me to come over here. 
. Q. You kno~ Dr. V ann, don't you Y 
A. Yes, sir. · · . 
Q. Dr. Vann is a specialist· in injuries of this .kind, isn't 
heY · . · . 
A. I think Dr. Vann is more of a specialist in bone work, 
that is fractures. I don't know about tendon, work. 
: Q. He is an orthopedic surgeon, is he not Y 
A. Yes, sir, and that includes these tendons. . 
Q. Orthopedic surgery includes bones, joints, ligaments, 
and all those things' 
A. :Yes, sir. · 
Q. As a matter of fact, he is ·a surgeon and operates on 
the very same things that you treat: people fod . · 
: A. He and I do a good deal of surgery together. 
Q. Do you have a.very high regard for his ability?.. · · 
· A: 1 tllink he is one of the best men of the south, of the 
orthopedic men. 
Q. And you would consider his opinion as being very per-
suasive? · · 
Mr. Willcox: I have no objection to l1is testifying to Dr. 
Vann 's good reputation and ability, but how he would con-
sider it, I think is not admissible. 
The Court: I tlunk that is for the jury. 
page 56} RE-DffiECT EXAMINATION. · 
.By Mr. Davis: 
Q. Doctor, you have had a good deal of experience in this 
particular kind of cases, have you not? You are connected 
with the athletic clubs in Portsmouth Y 
A. Yes, sir, I have been doing that wo'rk for fifteen years. 
Q. What athletic club are you connected with 7 
A. Swanee, Park View, Prentis Place; there are six or seven 
I am connected with,_ . , 
Q. You have to do a good bit of that work? 
A. Yes, I do all the work at the Y. M. C. :A.. I charge them 
nothing because I am particularly interested in sports. 
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By the Court : 
Q. Doctor, when you go to your office, get the record of 
all the visits you made to this ladyt 
A. Yes, sir. 
RE-CROSS EXAMINATION. 
By Mr. White: 
Q. Yon operate a drug store in Portsmouth, do yon noU 
A. Yes; sir. 
Q. Do yon stay around the drug storeY Is that where you 
ha:ve your office Y 
A. No, sir. My brother and I own the drug store. That 
is just a side issue with me, but I have no connec-
page 57 ~ nection with the drug store although I am a regis-
tered druggist, too. 
Q. Are you a surgeon Y 
A. Yes, sir. 
MRS. ELIZ~BETH MADREY, 
the plaintiff, being first duly sworn, testified as follows: 
Examined by Mr. Willcox: 
Q. What is your name'/ 
A. Elizabeth Madrey. 
Q. Are you the wife of Mr. C. H. MadreyY 
A. Yes, sir. 
Q. Where do you live Y 
A. I live in about two miles of Hertford. 
Q. That is in Perquimmans County, N. C. 7 
A. Yes, sir. 
Q. Your husband and another party rent a farm together, 
don't they7 
A. Yes, sir. 
Q. And who lives in the house on the farm 'I 
A. A man and his wife and two children, and they have 
one-half of the house and I have the other. 
Q. They lmve their portion of the house and kitcllen and 
all and yon have yours'/ · 
A. Yes, sir. 
p~ge 58 ~ Q. You don't keep bouse togetl1er 7 
A. No,·sir. 
Q. In the part of the house tllat you occupy, wllo lives Y 
A. Me and my llusband live in tllat part. 
Q. And your husband is a farmer, is he noU 
A. Yes, sir. · 
Q. Now, Mrs. Madrey, on the day that you got hurt you 
had come in here on the train, had you not 1 
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A. Yes, sir. 
Q. Who met you at the Union Station 1 
A. :My daughter. 
Q. ·And where did you go fJ,'om there 1 
A. We walked on down to the ferry. 
Q. To the Portsmouth ferry7 
A. Yes, sir. 
Q. Where were you going t 
A. Over across the ferry to my daughter's home in Ports-
mouth. 
Q. Now, did you buy tickets or did your daughter buy 
tickets at the ferry? 
A. My daughter bought the tickets. 
Q. And when the ferry boat came in and the door was 
opened, did you start towards the ferry 1 
A. I didn't start until there was other people going ahead. 
Q. What were ·you carrying, Mrs. Madrey 1 
page 59} A. Well, I had a pocketbook and a shoe box but 
not shoes in it, something lighter than shoes. That 
is what I had, and she had my suitcase. 
Q. ·when you went aboard the boat, tell these gentlemen 
just exactly what you saw and what you did and what hap-
pened to you 1 
A. Well, as I was on the dock I saw that the ferry was not 
docked even level with it, I saw that, and when I stepped 
this foot over on the ferry; it give a dip and as it give a dip 
it went up and I fell right over. I didn't fall straight down. 
I fell right over side on this knee. 
Q. You say that you noticed that the boat and the dock 
was not level Y 
A. Yes, sir; I just stepped enough so it didn't bother me 
at all. 
Q. What did the boat do? 
A. It just give a dip and I felt my foot as it dipped down, 
and just in one second it just come up and threw me on just 
this knee, all my weight on this knee. 
Q. While you were in the act of stepping the boat dipped 
down and came up again 7 
A. Yes, sir. 
Q. Did you know it was going to dip7 
A. vVell, I didn't really know it was going to do it because 
I wasn't thinking it being anything out of the way, you see. 
I just went rigllt on. I just looked at them and 
page 60 } thought about that not being docked even. · 
you? 
Q. You have crossed that ferry before, haven't 
A. Oh, yes, sir. 
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Q. And I suppose you have seen it docked when it was not 
exactly level before Y 
A. I may have. · 
Q. Have you ever soon the bof(t dip and raise like that when 
you were stepping? . . 
A. No, sir, I never have when I was gettmg on It. 
Q. How old are you, Mrs. l\Iadrcy1 
A. Sixty-seven years old. 
Q. After the accident what was done to you, what hap-
pened? 
A. "\Veil, there was two men h~lped me up and one took 
hold of one side of me and helped me to the nearest seat 
on the ferry and that is where I sat down. 
Q. Do you know what made the boat dip? 
A. No, sir, I don't Imow unless it was something went 
over. I can't tell. 
Q. Yon just don't know 1 
A. I just really don't know. 
Q. After you sat on that seat did you stay there until the 
boat landed in Portsmouth 2 
A. Yes, sir. 
Q. Then, what did you do 7 
A. Nellie l1elped me up and walked across. It 
page 61 ~ took us a good long while to get off, because I just 
had to slue this foot along, it was aching all over. 
I was so nervous I just felt like I wouldn't ever get across, 
but I did after a while. 
Q. "Where did you go after you got in Portsmouth 'I 
A. After I got in Portsmouth I went down to the bus line 
and leaned up against a building and stood on one foot until 
the bus come, and some man-I don't know who-helped me 
on the bus, and when we got to where I had to get off there 
at her home there was two got out and helped me off. 
Q. After you got in the house, what did you do 1 
A. Well, I sat down for a while and I just felt so sick 
and bad I told her to help me upstairs, and when we started 
up my nephew came up to see me and he helped me. He and 
she got me up after a while. I had to stop on the way. Then 
I asked him to go and ask the ferry company to send me 
a doctor. 
Q. You asked your nephew2 
A. Yes, sir, that was my nephew. 
Q. Did the doctor come? 
A. Yes, sir, after a good, long while the doctor come. 
Q. What doctor was thaU 
A. Doctor Brooks. 
Q. Did you, or not, go to bed that day? 
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A. Yes, sir, I was on the bed before he come. 
page 62 ~ Q. How long did you stay in bed~ 
A. I stayed in bed for over two weeks and would 
sit up for just a little while. I would just get so tired· of 
the bed I would sit up a little while. But I cou1dn 't get up 
by myself and couldn't get back to bed by myself. I had to 
have help. 
Q. Dr. Brooks came that night, didn't he~ 
A. Yes, sir. 
Q. What time did he get there? 
A. I think he came out near 12 o'clock. 
Q. Had your daughter applied any treatment to your leg 
before he came~ 
A. She had applied a hot water bottle. 
Q. And Dr. Brooks changed that to cold application on 
there? 
A. Yes, sir, he told her to take that off and put an ice 
bag there. 
Q. How long did Dr. Brooks treat you? · 
A. I just couldn't tell you, to tell you the truth I couldn't 
ten you how long. The time just seemed like a dream along 
then because I was taking dope every day, and I just wasn't 
thinking about nothing, and I didn't take no account. 
Q. 'Vere you or not suffering when you were not under 
the influence of dope 7 
page 63} A. I was suffering from here (indicating her 
knee) clear down to my toes. 
Q. After Dr. Brooks had treated you for a while did you 
get another doctort 
A. Yes, sir. 
Q. 'Vho was that 7 
A. That was Dr. Dunford. 
Q. And he h·eated you for a while? 
A. Yes, sir. 
Q. Do you recall how many times he saw you there 7 • 
A. I would not be sure but I think he called three times 
the first trip and he has been twice since when I came back. 
Q. After Dr. Dunford treated you for a while and a little 
while after the accident, you went home, didn't you 7 
A. Yes, sir. 
Q. How did you get there? 
A. Went on the automobile. ~Iy sister took me. 
Q. Now, Mrs. 1\Iadrey, had Y.Ou ever had an accident to 
yonr leg before this? 
A. No, sir. 
Q. Was your left leg any bigger than your right leg be-
fore the accident'~ 
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A. No, sir, no difference. 
Q. What had been the state of your health prior to that 
time~ 
A. 'Veil, I have had good health about all of my 
page 64 } life. 
Q. How long had it been since you had seen a 
doctor before this accident happened 7 
A. I hadn't had a doctor but one time in forty years. 
Q. A;nd· how long ago was that that you had him, do you 
know9 
A. It was last 1\fay. I had some chills and sent for Dr. 
Brinn in Hertford, and he just came one time. 
Q. Mter you went home, did you have a doctor see this 
leg? 
A. Yes, sir. 
Q. What doctor was that 7 
A. Dr .. Brinn. 
Q. How many treatments did he give you 7 
A. I think he gave me seven; I think, but I won't say for 
sure. 
Q. And, why did you stop taking those treatments 7 
A. I asked him what he was going to charge. And he said 
if he gave me fifteen treatments he would charge fifty dol-
lars, and I said to him "I am not got the fifty dollars to 
pay you". That was the last time I went to see him. And 
I says, "I will see you later", but I didn't feel that the treat-
ment was doing me so much good. I didn't feel that it was 
benefitting me but a very little, if any. , 
Q. Now, 1\frs. Madrey, before this accident, did you keep 
a servant in the l10use? 
page 65 } A. No, sir, I never had no servant. 
Q. 'Vhat did you do in the house? 
A. Well, I cooked, I washed, I ironed, I scrubbed, I raised 
turkeys, and milked cows and raised chickens. · 
Q: How about water7 Where did you get your water 
&~9 . 
A. :M:y water is in the porch in the pump. I pumped all 
the water I used. 
Q. So, you did all the domestic work around the house! 
A. Yes, sir, I worked around the house and inside the yard 
of my part. 
Q. Since the accident have you done that work? 
A. No, sir. I can't do but very little. I have been making 
out this winter to cook one meal a day by my husband ahclp-
ing me pumping all the water and getting the wood and car-
rying it all in the kitchen. I can cook a little and sit down 
a little, and when I got through most of the time I would 
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have to sit down before I could eat my meal; I was just so 
give out on that foot and so nervous. 
Q. Who has done your washing and your scrubbingf 
A. I have a woman to wash. 
Q. Who looked after the chickens and things during the 
winter~ 
A. My husband looked after .the cl1iekens. 
Q. Is farming work active in the winter time? 
A. No, sir, he don't have no farming to do in the winter. 
Q. So far as the farming is concerned, did he do 
page 66 } his own work 7 
A Except housing it. He didn't hire no hands 
to tend it, but he would have to hire hands to house it. 
Q. Has the time come when he has to go to work on his 
farm! 
A. Yes, sir, the time has come. 
Q. How have you had the washing done and the chickens 
attended to, and such as that 7 
A. Well, in the morning before he went to work he has 
been attending to the chickens. 
~fr. White: If your Honor please, aren't we getting into 
what the husband did7 
The Court: That would probably have nothing to do with 
it. The only thing we are interested in is whether she can 
do the work. 
By Mr. Willcox: 
Q. Can you do it now j 
A. Can I do my work 7 
Q. Yes. 
A. No, sir, I can't. 
l\Ir. Willcox: I don't want to trespass on the Court's rul-
ing, but I don't think the question I am going to ask will do 
that. 
page 67} By :Mr. Willcox: 
Q. Since your husband started his spring work 
011 the farm, have you or not l1ad to hire somebody to do 
your work! 
The Court: There is no charge of cost but just that she 
has not been able to do her work. Has she paid the bill? 
Don't you know the answer, Mr. Willcox 7 
Mr. White: I object anyway. It was in the original notice, 
hut your Honor bas struck it out of the pleadings. 
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Mr. Willcox: All right, I will stop. 
By Mr. Willcox: 
Q. :Mrs. l\fadrey, what is the condition of your left knee 
now, aside from the increased size¥ 
A. 'V ell, it is swollen and pains all under here clear down 
to my heel, and when I walk it feels like it is just slipping 
<Uld sliding, and once in a '\Vhile I have to stop. It just slips 
and makes some kind of move in there so I have to stop and 
stand on one foot for a while, and then after that I can take 
a few more steps. 
Q. Have you been able to kneel down since the accident 7 
A. No, sir, I can't bend it enough to get my knee down, 
even, since the accident. · 
Mr. Willcox: The witness is with yon gentlemen. 
page 68 ~ CROSS EXAi\IINATION. 
By Mr. White: 
Q. You say you live near Hertford? 
A. Yes, sir. 
Q. How did you get into N orfoll{ the day this accident 
happened~ 
A. I come on the train. 
Q. You came on the train r 
A. Yes, sir. 
Q. How far is the train from your house? 
A. From Hertford 1 
Q. From your home 1 
A. I got on the train at 'Vind Fall. It is three miles. 
Q. It is three miles from your house to the train1 
A. To the train where I got on. 
Q. How did you reach the trainf 
A. I were carried on an automobile. 
Q. When at ·wind Fall, you got on the train 1 
A. Yes, sir, I was carried to 'Vind Fall on the automobile-
and got on the train there. 
Q. And the train came into the Union Station? 
A. Yes, sir. 
Q. How long did it take you to make the trip'! 
.A.. I don't know. It tool{ a right smart while. 
Q. About how many hours? Do you know about 
page 69 ~ how many hours it took yon ta make that trip? 
A. 'Veil, we were supposed to leave there at 
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half past two but I don't really know whether we were on 
time or not, and I couldn't say. I think it arrived here about 
half past five or six. I don't really know. · 
Q. You don't know what time it arrived 1 
A. No, sir, I don't really know. 
Q. You hadn't had anything to eat, any supper or anything 
of that sort before you went to the ferry7 
A. No, I hadn't had no supper. 
Q. You were waiting to get over to your daughter's hous~T 
A. Yes, sir. 
Q. Did you walk from Union Station down to the ferry7 
A. Yes, sir. 
Q. And you say you had your handbag and you also had 
a shoe boxY 
A. Yes, sir. 
Q. What did the shoe box contain 7 
A. The shoe box didn't ltave no shoes. It just had light 
weight. 
Q. What was the weight? 
A. It wasn't over a pound. 
Q. If you don't mind my being inquisitive about it, what 
was in the shoe box 1 . 
.A. It was just a lightweight dress. 
page 70 ~ Q. 'Vas it one of these square boxes? 
A. Just a sl10e box witl1 a light dress rolled up 
.and. put in it. 
Q. Would that box be approximately a foot long1 
A. I don't know. It just bad a pair of No. 3 shoes in it. 
I never measured the size of the box. I just know the size 
<>f the shoes tlwt was in it. 
Q. W11en you approached the place where the boat joined 
to the ferry dock, you say that you noticed that the boat 
was down about three or four inches below tbe level of the 
surface of the dock7 
.A. Yes, sir, below the level of tbe dock. 
Q. Were there any vehicles going on the boat at that time 1 
A. I could not tell you. I don't really lmow. I was not 
noticing them at that time. 
Q. You didn't see the boat bumping up and down any 
wav? 
A. I didn't see it. I felt it when I stepped on the boat. 
I didn't see it. 
Q. But, you were looking at it? 
A. I was looking down where it was docked. I wasn't 
noticing anything about it coming up and down or nothing 
like that, but wl1en I stepped on it I felt it give a dip. 
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Q. You say you don't know whether there was any vehicle 
or anything of the sort going on at the time~ 
A. No, I don't really know. 
page 71 ~ Q. What happened? Did it dip when you 
stepped on it or did it rise? 
A. It·give a .dip when I stepped on. Just as I stepped on, 
it give a dip and just in a minute, but not a minute but just 
as I :taised the other foot to go on, it come up and just 
throwed me off on the side. I didn't fall straight out. 
Q. Did you fall on the boat or on the dock? 
A: I fell on the ferry going off the ·Norfolk side going 
over to the Portsmouth side. 
Q. You fell on the boat, then~ 
A. Yes, sir. 
Q. You didn't fall on the dock but you fell on the boat Y 
A. Yes, sir. 
Q. How .much do you weigh, .:Mrs. Madrey7 Do you know 
your weight 7 
A. I really don't know. I couldn't tell you. 
Q. You are not a large woman, anyway 1 
A. No, sir, I don't weigh very much. 
Q. Do you weigh about tbe same thing now that you did 
at the time of the accident 1 
A. No, sir, I don't think so. I have lost weigbt since this 
happened. I have been nervous so much and don't care to 
eat, and I bave lost weigl1t. 
page 72 ~ Q. w·hen you went over to your daughter's, )rou 
. say you were over there under Dr. Brooks' care 
for how long? 
A. I think it was two weeks and over, but I couldn't tell 
you just bow long; I don't know. 
Q. During that time, were you in the bed 'I 
A. Yes, sir; only set up a little in the room. 
Q. You didn't get out of the house during tbat entire 
time? 
A. No, sir, I didn't get out of tbe house. 
Q. And you were in bed when Dr. Dunford started to treat 
vouY 
"' A. Yes, sir, I was in bed tbe first time be come, and the 
second, and I don't know how many more times. 
Q. How long was it after Dr. Brooks finished his treat-
ment before Dr. Dunford started 7 
A. I think he came up there-like today he come up this 
afternoon and my sister came over and she said that she 
didn't see that I was improving at all and sbe wanted to 
have another doctor-tbat was my sister that lives just about 
a half block from my daughter-and I said ''Send for him 
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if you think I ought to have another one''. And she called 
up Dr. Dunford. 
Q. That was how many days after Dr. Brooks left 1 
A. I think that was the next day as well as I can remem-
ber. The next morning she called him up and he 
}Jage 73 } came out in the afternoon. 
Q. And over what pei.·iod of time was it that 
Dr. · Dunford treated you, how many days or how mincy! 
weeks? · 
A. He didn't come every day. He just come, you know, 
about every third day or something like that. I think he 
came three times then. . 
Q. Did you hear your daughter, :Mrs. Osterkamp, say you 
were in bed for about two weeks and then up for three days, 
.and after that time you left 1 
A. Yes, sir, I left shortly after Dr. Dunford was treating 
me. I don't know just how long, but it wasn't long. 
Q. But she was mistaken in the period, because it was two 
weeks with Dr. Brooks and two weeks with Dr. Dunford 2 
A. I siayed in bed all together three weeks. 
Q. During all the time that Dr. Dunford was treating you, 
you didn't go out of the house for any purpose at all7 
A. I didn't go outside the house. They helped me down-
stuh·s one day. 
Q. And you didn't get out of the house at all1 
A. No, sir. 
RE-DIRECT EXAMINATION. 
By Mr. 'Villcox: 
Q. Did Dr. Dunford advise you to use a rubber stocking 1 
A. No, sir. He didn't advise me to use nothing, 
page 74} only some medicine he carried there and advised 
me to use it. · 
Q. Have you ever used a rubber stockingf 
A. No, sir. Dr. Brinn, at Hertford, advised me to use a 
strap. 
Q. 'And have you had your leg strapped up1 
A. No, sir. I haven't had it done. 
Q. What is that you have around it now 7 
A. That is just a wrinkle in my stocking. 
RE-CROSS EXAlt:UNATION. 
Bv Mr. Wltite: 
'Q. How far is it from the bus in Portsmouth to Mrs. Oster-
lmmp's house7 
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A. I don't think it is a half a block. 
Q. You walked that distance when you got off? 
A. I walked it by her holding on to me and helping me 
along. 
Q. Mrs. 1\fv.d1·ey, did you ever cross this ferry before~ 
A.. Yes, sir. 
Q. !.A number of times 7 
A. Yes, sir, many times. 
page 75 ~ RE-RE-DIRECT EXAMINATION. 
By Mr. Davis: 
Q. Your daughter lives in Portsmouth 1 
A. Yes, sir, and I have a sister in Portsmouth, and I have 
a brother that has been living there off and on for eight 
years. 
Q. How often is he here 7 
A. Sometimes once a year; sometimes twice a year, and 
may be not over three times. 
Mr. Willcox: Tl1e plaintiff rests. 
page 76 ~ Mr. 'Vhite: The defendant moves to strike the 
plaintiff's evidence, on the ground that the evi-· 
dence docs not support the affidavit which was originally 
given, alleging a different claim and a different state of facts 
from the original notice; also, on the further ground that 
the evidence fails to disclose any actionable negligence on 
the part of the defendant. The testimony shows that the 
plaintiff and her witnesses arc unable to say what caused the 
boat to dip. Tile only evidence showing any improper dock-
ing is that as they approached the boat they noticed it was 
three or four inches below the level of the dock, and shows 
that tlzat she noticed that condition and was prepared for it 
when she stepped down from the dock to the boat. The de-
fendant takes the position tl1at there has been no evidence 
to show that if it had been at the same level with the dock 
it would not have dipped. Further, that there is no evi-
dence to show what caused the boat to dip. If a large wave 
caused the boat to dip, tl1e defendant believes that this would 
not constitute negligence on the part of the ferry company 
in the docking of the boat for which they could be held re-
sponsible, and plaintiff's counsel, in his opening statement, 
said that he did not know and could not say 
lJage 77 ~ whether it was caused by waves or the entry on 
the boat of trucks. In that situation, the defend-
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unt is not in a position to know what he has to defend. And 
further, that there is no evidence that the boat could have 
been docked in any way to prevent the dip of it caused by 
the movement of the water or a large wave or, ~or that mat-
ter, if caused by the movement of a large truck. Plaintiff's 
witness further stated that she had seen the boat do it half 
a dozen times before, the witness referred to being Mrs. Os-
terkamp, the plaintiff's da!Jghter. 
The Court: The motion is overruled. 
Mr. 'White: The defendant excepts. 
Note: Dr. Dunford then phoned his first visit was Sep-
temper 1, 1935, and his following visits September 6th and 
September 14, 1935, January 1., 1936, and March 30, 1936, and 
that his bill was $15. 
Mr. White: It is agreed that this evidence shall go in, in 
lieu of the Doctor returning. 
page 78 } Mr. Willcox: If your Honor please, I will read 
the statement to the jury that Dr. Dunford, in 
response to the request for certain dates, has phoned in that 
l1e attended the plaintiff on September 1, 6, and 14, 1935, and 
on January l, and March 30, 1936, and that his bill is $15. 
DR. FOY V ANN, 
~l witness on bel1alf of the defendant, being first duly sworn, 
testified as follows: 
Examined by Mr. 'Vhite: 
Q. State your name and occupation~ 
A. Foy Vann; physician. 
Q. Doctor, do you specialize in any particular branch? 
A. Orthopedic surgery. 
Q. State to the jury what the nature of orthopedic surgery 
is so they will have some idea about it? 
A. Well, it has to do with the handling of bones and joint 
deformities. 
Q. And trauma is something caused by injuryt 
A. Yes, sir. 
Q. Did you, at my request, examine Mrs. Madrey on yes-
tcrdav? 
A. ·Yes, sir. 
Q. Will yon state to the jury what you found 1 
page 79 ~ A. I got from her the l1istory of an injury which 
she told me was in August, 1935, and that she re-
ceived this injury while going down in a kneeling position 
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and striking against a piece of iron and that she landed just 
below the kneecap. I understood from her that the skin 
was not broken, and I think I am correct in saying that there 
was no discoloration there, but she had to be assisted to 
get up and ·walk. l!.,ollowing that there was swelling from 
above the knee clean down to the middle of the foot; that 
knee was swollen to twice the size of the other and she had 
a periqd in bed of three and a half weeks during which she 
was under the care of a physician and what he did was to 
give her something to take internally and some local appli-
cations. Likewise, that an X-ray was taken but I think that 
X-ray was taken probably a little later on. I have seen the 
X-ray and that was negative for a fracture. 
By Mr. Willcox : 
Q. Do you know when it was taken, Doctor'/ 
A. No, sir, I don't. After this three and a half week period 
~:~he informed me that she got up and began to get around 
and she has had no relapse that sent her back to bed for any 
period of time though she says that during the day she lays 
down and rests. Treatment following that consisted of heat 
npplied by a lamp, but I don't know how long that was done. 
Now, on yesterday, five or six months since the in-
page 80 ~ jury, the knee so far as I am able to find shows. 
nothing, nothing that I can call by name. It has 
its stability and it has its motion and there is no grating in 
the joint to ·be made out and there is no excessive fluid in 
the joint. Her complaint is sort of back of the knee and then 
down the leg muscles. The leg part presented an appearance 
of showing some swelling. I mean at a glance at it. I meas-
ured the knee and I measured both legs at different points 
dean down to the ankle and, according to my tape measure, 
they measured the same; no swelling. On the front part of 
both limbs the skin surface shows a mottled discoloration on 
both sides such as one sees when you use a light or heat on 
it, lamps and things of that kind. Her explanation I think 
'vas that it had been a cold winter and she had been sitting 
up near the heat, and I think that explains that on both legs. 
Down to the outer side of tbe left ankle-sbe was injured in 
the left knee-there is some puffiness and some .swelling, a 
soft, puffy swelling around the left side of the ankle joint. 
It is not in the joint; it is in the soft tissues around the joint. 
She is not complaining particularly on tbat point. There is 
nothing in the foot that I can make out that can explain that 
puffiness. There is a minor bit on the opposite side, on the 
other leg, just a tiny bit but nothing comparable with what 
is on this side. I did not find anything in tbe foot to ex-
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plain that swelling. The ankle moves in a normal 
page 81} manner. Of course she complains when you move 
the ankle but no matter which way you move the 
ankle she complains in the same spot and no matter which 
way you move the knee she complains of the same spot; if 
you straighten it, it hurts back here; if you test it for sta-
bilitv it hurts back here. Briefly, there is nothing in the knee 
thafi can apply a name to, and the tenderness at the outside 
of the ankle I don't know why it is there. 
By Mr. White: . 
Q. What conclusion, Doctor, do you draw from your ex-
amination, so far as the knee itself is concerned? 
A. I have just said I find nothing in the knee of an ob-
jective character in the way of roughness, fluid, or lack of 
stability. Now, she complains of it. That is what she tells 
me, but her complaint is just in the same spot whether you 
bend the knee this way or whether you straighten it, and I 
~m not able to explain that. 
Q. Now, Doctor, if the cartilages on each side of the knee 
were ruptm·ed, would you be able to determine that? 
A. Cartilages on the outside of the knee? 
Q. That is what I understood Dr. Dunford to talk about 1 
A. There are no cartilages there. The cartilages are on 
the inside of the joint where the joint works together. There 
are ligaments on the outside of the knee that give the thing 
its support and keep it from wobbling. 
page 82 } Q. Is this knee apparently well supported? 
A. Yes, it has its stability. The lmee is stable; it 
ltas no play to it. 
By the Court: 
Q. Did you examine this lady yesterday with Dr. Dunford 1 
A. No, sir. 
Q. He was not present 1 
A. No, sir. 
By Mr. \White: 
Q. Was this Mr. Davis up there in your of·fice at the ex-
amination 1 
A. Not at the examination. He was there when I was 
going over her stot·y of how it happened. I did not let her 
go into the period of where it happened or anything like that, 
hut limited her to the story of her brealrs and treatment after-
wards~ He was not present at the examination. Her daugh-
tel' was present at the examination. 
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Q. Would there be any danger of that knee slipping out 
of place while walking along the streeU 
A. It can't slip. I can't make it slip. That knee is just 
as stable as the other one. It has its stability. 
Q. This puffy place clown at her ankle, did she make any 
complaint about that or did she tell you any history of thaU 
A. I found that and that was my only positive 
page 83 ~ finding. She complained of it some, yes. 
Q. But the history that she gave you was 
falling on the knee? 
A. That is correct. . 
Q. Doctor, is there any connection that you could account 
for between this knee and the puffy place at the ankle7 
A. 'Vell, an injured knee surely is not going to make an 
ankle puff down there unless somebody has worn tight band-
ages around the knee, hut I can conceive this, that she went 
down and probably twisted her ankle at the same time. 
Q. But she made no complaint of that 1 
A. No, the complaint was the knee. 
Mr. Willcox: No questions. 
DR. VERNON A. BROOKS, 
a witness on behalf of the defendant, being first duly sworn, 
testified as follows: 
Examined by Mr. Barclay: 
Q. Your name is Dr. Vernon A. BrooksT 
A. Yes. 
Q. How long have you been practicing medicine? 
A. Thirty-three years. 
Q. Where l1as your practice been confined, to what cityr 
A. In Portsmouth exclusively after three years 
page 84 ~ in the l1ospital. 
Q. Were you called upon to attend Mrs. l\fad-
rey, the lady sitting over there f 
A. Yes, sir, on August 22 of last year. 
Q. Will you teil us about wl1at time of the day, if you re-
member, you went there and what you found? 
A. I think it was late in the evening. I am not sure on 
that point. She was suffering witlJ her left knee. There 
was practically, at that time, no swelling though she com-
plained ·a good bit of tenderness. I gave her something to 
relieve the pain and put applications on it and suggested that 
she stay in bed for a little while until the pain and the sore-
ness had relieved itself entirely. 
Q. Were there any abrasions? 
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A. No, sir. She stated that she fell and caught her knee 
under her but there were no abrasions shown. 
Q. Did she make any complaint at that time of her ankle 
being injured 1 
A. No, sir. 
Q. Did you attend her for her ankle at any time~ 
A. No, sir. 
Q. How many other visits did you make to her 1 
A. August 22, 23, 24, 25, 27, 29, 31 and September 3 and 5. 
On the 3rd day of September she came to my office, at which 
time I took up X-ray of her knee. 
Q. During those visits was she confined to her 
page 85 } bed 7 
A. Not entirely. After about five or six days 
I went in one day and found that she had come do,vnstairs 
and was sitting by the stove. 
Q. And then you say on the 5th of September you took an 
X-ray1 
A. On the 3t·d of September. 
Q. Where was that picture taken~ 
A. It was taken in my office. 
Q. Did she come down to your office f 
A. Yes, sir. 
Q. Do you have the pictlll'e there? 
A. Yes, sir. 
Q. Does the picture show any breaks or anything like 
thaU 
A. No, sir. 
Q. From the medical standpoint, what does the picture 
show1 
A. The picture is absolutely neg·ativ:e of fracture. 
Q. Do you mind showing tl1e picture to the jury? 
A. No, sir. CWitness exhibits X-ray plate to the jury.) 
That is the knee, gentlemen. There were two pictures taken 
-on one plate, half of it covered by each time. This is a com-
plete bone above the knee. This is the larger bone and this 
1s the smaller bone below the knee and that is the kneecap; 
reversed in this position, the knee joint itself and 
page 86 } the bony substance around it absolutely negative 
so far as fractures are concerned. 
Q. In other words, the picture is entirely negative so far 
as fracture is concerned~ 
A. Yes, sir. 
By a Juror: 
Q. I would like to look at this picture again. . 
A. When I took this picture I took the lmee in this posi-
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tion on one then I reversed the plate on the other so t}lat 
in this instance the larger bone, or the one that runs from 
the knee to the bip, is above bere and tbis is the tibia or shin 
bone. In this instance it is reversed. This is tbe big bone 
that goes up to the hip. This is the large bone her.e and 
tbis is the shadow of the small bone and this is the joint it-
self; this is the kneecap or patella. 
Q. ·what is that 1 . 
A .. That is just one little canal in the bone substance. 
· ·Q; :Ooes it show any other picture, Doctor¥ 
A. No, sir, it does not. This is the kneecap. This here 
is just a line. You see them here and see them here. The 
bone has a spongy or cancellous tissue and you see the sur-
facl3 of the bone through them and you see the spongy like 
substance. 
Q. Doctor, you say that is the kneecap over 
page 87 } here 1 
A. Yes, sir. You can see one of these pictures 
is taken with the knee laying down this way and the other is 
taken directly through. You can see this round substance 
here. That round substance is the kneecap because the ray 
is taken through this bone and then takes the picture of the 
kneecap beyond it. The X-rav can take the picture of both 
bones at both angles, the one closest to this plate is here. 
In other words, the shadows of both bones will be shown 
but it will be overlined. This small bone is the fibula and 
when you take tl1e picture you take the picture of one bone 
through another bone. In other words, one stands behind 
the other and you get a picture of both bones, one behind the 
other. You see, this shows here the kneecap on a lateral 
position. In other words, where tllC picture is taken from 
one side to the other, it will show the kneecap outstanding 
but this bone which is on the outside will have to be taken 
tbrough the shin bone and shows it in that way as it is here. 
You see this is the big shin bone, this is the small bone, and 
this is a cross section transversely of the patella or knee-
cap. This is taken directly fro~ before backward which 
shows your patella opposite the b1g femur or the bone that 
runs from the knee to the hip and it shows the shin bone 
and it shows only a small part of the fibula which is the side 
bone. 
Q. Did you say that was a channelY 
page 88 } A. Yes, sir. We find those channels in cancel-
lous tissue bone traveling all the way through in 
different directions. A fracture looks entirely different. A 
bone that is either solid or there is a fracture in it, that is 
just as Cliscernible as a fracture made in a piece of wood 
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with a hammer or something of that kind. There is always 
a break that shows on the picture. 
By Mr. Barclay: 
Q. Doctor, in your opinion, were any cartilages broken 
.away from the bone there 1 . 
A. There is only one cartilage and that is a cartilage witb-
in the joint itself, the semi-lunar cartilage whicb bad no in-
dication of any breaking at all. The breaking of this car-
tilage always causes what we call a rickety knee. In other 
words, wben the person is walking along tbe cartilage will 
get out of position and rock the knee. There is no indication 
of that in that joint. 
Q. You say the cartilage is on the inside! 
A. The cartilage is in between the two bones. The separa-
tion that picture shows between the two bony substances is 
caused by tbe semi-lunar cartilage wbicb is between the 
upper end of the tibia and the lower end of the femur, wbich 
is the big hip-bone. 
By the Court: 
Q. It is the connecting tissue between the two 1 
page 89 ~ A. It is the connection or separation. Cartilage 
as a rule does not show any shado\V at all on the 
X-ray plate but that shows there was in the knee joint an 
apparent separation of the bone substances at either end. 
Immediate or direct contact is due to the cartilage. 
Q. That picture would not show a cartilage any more than 
it would a ligament? 
A. No, sir. 
Q. It simply sl1ows the bone? 
A. Yes, sir. 
By 1\fr. Barclay: 
Q. Can you take a person and put your hand on each side 
of her leg, turn the knee about and catch and feel the car-
tilage? 
A. No, sir. The cartilage is within the joint itself. It is 
entirely within there and it is impossible to feel it. 
Q. On the outside of the knee there is something that holds 
it7 
A. There are several ligaments that hold the knee joint 
very closely in apposition and hold it very rigidly. Possibly 
the knee joint is the strongest joint in the body and one 
that is dislocated as little as any one. It has the inside and 
outside ligaments and then the ligament that goes down 
88 Supreme Court of Appeals of Virginia. 
through the patella or kneecap, and binds the two bones to-
gether. 
page 90 } Q. Did you find these two ligaments broken so 
as to make it necessary to have an operation? 
A. Not in my opinion. It was a mere sprain, and a mere 
sprain is to my mind a stretching of the ligaments which in 
time will go back. It is entirely different than a rupture of 
a ligament. You can stretch it and, by rest, it will come back. 
And if you rupture it, and usually with a rupture there is a 
lot of what we call ecchymosis which is the breaking of a 
large blood vessel with right much tenderness all the way 
down, immediate incapacity. A true sprain is just as serious 
in its consequence and just as mandatory in its treatment 
as a break, because it is a fracture, which is a fracture of 
the tendons. 
Q. Did you find anv of this evidence that you have men-
tioned there which would show a rupture on this Indy 1 
A. I did not. 
Q. In your opinion, just what was the extent of her in-
jury7 
A. I think the ligaments were stretched and she was pain-
fully hurt. I don't think there was any question about that. 
I think she was temporarily hurt but I felt that within pos-
sibly five or six weeks it ought to have been absolutely all 
1·ight, and that is the outside time. 
Q. Did you give her any dope while she was under your 
treatment? 
page 91 } A. I would not say that I did. At times I gave 
her something for her pain. At times I gave her 
bromides for her nervousness. She got more bromides than 
she did hypodermics for pain. 
By Mr. Willcox: 
Q. She got some of both Y 
A. Yes, sir. 
Bj• Mr. Barclay: 
Q. Would you say that this lady's leg is in such condition 
today that when walkin._g· along the street she is apt to have 
~orne displacement and throw l1Cr 7 
A. I don't think so. I would sny no. 
Q. And, summing up your testimony, you say she had a 
sprain of the ligaments there and it ought to have been all 
right within four or five weeks 7 
A. That is my judgment, yes, sir. 
Mr. Barclay: The witness is with you. 
City of Portsmouth v. Elizabeth Madrey. -89 
CROSS Ex:Ai\:UNATION. 
By Mr. Willcox: 
Q. The X-ray docs not show the ligaments, though 7 
A. No, sir. 
page 92 } L. R. SCOTT, 
a witness on behalf of the defendant, being first 
duly sworn, testified as follows: 
Examined by Mr. White: 
Q. What is your name 7 
A. L. R. Scott. 
Q. You work for the Norfolk County Ferries, do you noU 
A. Yes, sir. 
Q. What is your capacity? 
A. Quartermaster. 
Q. Do yon recall an accident which occurred on August 
22nd when this lady, Mrs. Madrey, fell? 
A. Yes, sir. 
Q. Where were you when the accident occurred 1 
A. I was in the middle of the boat, loading the boat. 
Q. In the middle of the boat 7 
A. In the center of the boat, the Norfolk end. 
Q. 'What ferryboat was it f 
A. The City of Norfolk. 
Q. Did you see her fall! 
A. No, sir. 
Q. What was the first you knew about it? 
A. I saw the fellow when he picked .her up. 
Q. Did you go over to her~ 
A. I started over there, but I did not get to her before he 
picked her up and set her down on the wing deck 
page 93 } on the seat. 
Q. What does the quartermaster do on one of 
these ferries? 
A. He is in charge of the deck. He loads tl1e boat and 
sees that the boat is properly docked. 
Q. On this particular occasion you were in the c~ter of 
the boat supervising the loading pf the boaU 
A. Yes, sir, directing traffic. 
Q. Had any vehicles to amount to anything come on the 
lJoat t 
A. Yes, sir. There was some vehicles came on the boat. 
Q. Could you say to the jury, at the time the accident hap-
'})ened whether the boat was quarter loaded, third loaded, half 
loaded, or about what load you had on iU 
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A. I could riot say how many vehicles was on the boat but 
there were not very many on the boat. 
Q. What do you do with the vehicles that come on the 
boaU As each separate v:ehiclc comes on the boat what do 
you do with iU 
A. I put them in line behind the other cars. 
Q. Do they go up to the front of the boat Y 
A. Yes, sir, they go down to the bow of the boat just as 
they come on. 
Q. And that is where you were, placing those vehicles on 
that particular day? · 
A. Yes, sir. . 
. Q. State to the jury whether or not the boat wa$ 
page 94 ~ docked in the usual and customary manner? 
Mr. Willcox: We object. He can tell how it was docked, 
but· not whether it was usual and customary. 
By Mr. White: 
Q. Well, how was the boat docked¥ 
A. The boat was properly docked. 
·Mr. Willcox: I object, if your Honor please. 
The Court: Ask him some particular question. 
By Mr. White: 
Q. How do you dock the boat T Explain to the jury how 
you dock it7 
A. Well, naturally, the captain is the captain of the boat. 
He runs the boat into the dock and when she turns up into 
the dock we let the bridge down and put the two hooks in 
and wind her up. 
Q. Was that done on this particular dayT 
A. Yes, sir. 
Q. Did you wind the windlass around so the boat was firmly 
docked 'I 
A. Yes, sir. 
Q. Did you lower the dock down 'I 
A. Lowered the dock down until it rested on the boat. 
· Q. Who actually handles the lowering of the 
page 95 ~ dock 1 · 
A. I do. 
Q. Did you do it on this particular dayT 
A. Yes, sir. 
' Q. And did you do it on this particular trip! 
A. Yes, sir. 
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By the Court: · 
Q. Was there any difference in the docking that day from 
.any other day 7 
.A. NoJ sir. 
CROSS EXAMINATION 
.By l\fr. Willcox: 
· Q. Mr. Scott, how long have you been working for the 
ferry~ 
A. I have been there about twelve years. 
Q. How many trips do you make a day~ 
.A . .About forty. 
Q. This matter of docking the bo~t is a matter of routine 
with you¥ 
A. Yes, sir. 
Q. You do it every trip while you are on duty¥ 
A . .Yes, sir. 
Q. Now, when that boat is in for the purpose of loading 
and unloading, the bridge is lowered to the deck of the 
ferryboat, isn't it~ 
page 96 } A. Yes, sir. 
Q. Is the chain that holds the bridge left taut 
()r left slack Y 
A. Left slack. 
Q. How mucl1 slack do you leave~ 
A. 'Ve leave about hvo links, which would be about six. 
inches. 
Q. And when you wind the windlass or drums that hold 
the boat up against the dock, they should be wound tight, 
shouldn't they? 
A . .Yes, sir. 
Q. If they are wound tight they would hold the boat up 
against the edge of the dock~ 
A. Yes, sir. 
Q. And if the proper amount of slack is in the chains that 
hold the bridge, as the boat and bridge lower and raise 
the relation between them remains constant, doesn't it 7 
A. Yes, sir, they bot11 stay together. 
Q. So, if the boat goes down, one inch or two inches, three 
inches, or fom· inches lower than t11e dock in those move-. 
ments, it would not be properly moored, would it? 
A. It could not do that. 
Q. If it did do that, it would not be properly moored 7 
A. No, sir, that is rigllt it would not be proper. 
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page 97 } By the Court: 
Q. Is it possible for it to do that f 
A. No, sir, it can't ~o that any way on earth. 
Bv M:r. 'Villcox: 
-Q. Wily wouldn't it do iU 
A. If the chain is slack it is bound to give. 
Q. If the chain is not slacld 
• y 
r 
A. If the chain is tight that holds the bridge up off the 
boat. Naturally, if the boat goes down the bridge would not 
follow. 
Q. So, as a matter of fact, if the boat does go down below 
the level of the dock after she is moored, she is not properly 
moored, is she? 
A. No, sir. 
RE-DIRECT EXAMINATION. 
By :M:r. White: 
Q. 1\fr. Scott, at the time of this accident, did this boat 
dip down in the water below the level of the dockY 
A. No, sir. 
By the Court: 
Q. Yon say you direct traffic as it comes on 1 
A. Yes, sir. 
Q. You have your face towards it? 
A. I have my face towards the traffic as it comes 
page 98 ~ aboard the boat; I look at every automobile that 
comes aboard the boat. 
RE-CROSS EXAMINATION. 
By M:r. Willcox: 
Q. Do you take the tickets 1 
A. No, sir. 
Q . .You look at the vehicle:,, and you direct one to one 
lane and one to another1 
.A. Yes, sir. 
Q. And you have to observe the cars and vehicles not only 
as they actually come on the boat, but before they come on, 
to determine I10w to place them? 
A. Weii, I watch them as they come clown the dock. 
Q. Your effort is to put tl1e weight so it will be distributed? 
A. Yes. . 
M:r. White: If your Honor please, l1ere as some photo-
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graphs that were taken by Mr. Gillen, and it was agreed that 
we need not keep him here to identify them. We desire to 
show the photographs, not to show, of course, what happened 
on this particular day because there were no photographs 
taken of the situation on this particular day, but to show the 
general situation there, and the photographs were 
page 99 ~ taken of the City of Norfolk in the dock, as Mr. 
Gillen would testify if he were here. They were 
taken on March 26th. They do not purport to be pictureB 
taken of that particular trip. 
N otc: The three photographs are filed herewith marked 
Exhibits A, B, and C, respectively. 
By Mr. White~ 
Q. Mr. Scott, come over here to the jury one minute. Look 
at the photograph marlred Exhibit A and show the jury the 
place that you go to to lower this dock when the boat is 
docked? 
A. Here is your motor right here. Here is the electric 
switch right here. Here is where I lower and raise the 
bridges. 
Q. Mark that with an "X"Y 
A. Yes, here it is right here (marking). 
Q. Where are the toggles of the bridge 1 
A. Here are the toggles that rest on the boat. Here are 
your toggles and here is your boat. 
Q. 'Vill you please mark each one of those with a "T"7 
A. Yes, sir (marking). 
Q. "When you lower the bridge, what service do those tog-
gles perform? 
A. They rest right down on the boat itself 
page 100 ~ as s11C floats. Here is your boat, and they drop 
right down on the the boat. Here arc your chain~ 
that hold the boat into the dock. 
Q. ·where are the counter-weigllts? 
A. Here they are in the gallows frame here. 
Q. Mark that with a "'"\V"Y · 
A. Yes, sir (marking). 
Q. Does that picture show the deck of the City of Norfolk? 
A. Yes, sir, it shows part of the deck of the City of Nor-
folk, which here it is here. The traffic comes up on this board 
of which this pnrt is resting on the boat. 
Q. And this little metal covered thing is called the gang-
plank? 
A. Yes, sir, that is what you would call the gangplank. 
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Q. Well, mark that with a "G"7 
A. Yes, sir (marking). · 
Q. Now, this gangplank, as I understand it, Mr. Scott, 
comes down to the level of the deck of the boat and permits 
traffic to run off and on it without any bump or anything of 
that sort. It is to make a smooth joint for vehicles? 
A. Yes, sir. 
Q. If this boat were docked in such a manner that. it was 
four inches belmv the level of this wharf, this gangplank 
would also be four inches or at least would be several inches 
above the deck of the boat, would it noU 
page 101 ~ A. Yes, it is bound to be. 
Q. Does this photograph marked Exhibit B 
show those toggles and this gangplank when there is no ves-
sel in iU · · 
A. Yes, sir. 
Q. And it shows the gangplank as coming down to the bot-
tom of the toggles but not coming below 7 
A. Yes, sir, just swinging. Just as it is, with nothing un-
der it, the gangplank is just swinging there. 
Q. So, when you dock a boat it is necessary for you to 
bring the toggles down on the deck of the boat in order to 
keep the gangplank from being broken 7 
A. Yes, sir. 
Q. This photograph marked Exhibit C shows another view 
of the dock, and shows the counter-weigllts on both sides. 
These two counter-weights, this one that you have already in-
dicated on this side and the one on that side, we will mark 
with a "W"7 
A. Yes, sir. 
Q. Does that show the general situation of connection with 
the deck of the boat Y 
A. Yes, sir. 
By a Juror: 
Q. If this chain is loose and this chain is tight, if the boat 
swayed up and down would the dock sway up and down with 
the boat? 
page 102 ~ A. vVith the boat, yes, sir. 
Q. If this chain was loose and this chain . was 
tight, if the boat swung down and up, the dock would not 
swing7 
A. It would go with the boat still. 
Q. If this chain was loose and this chain was tight, if 
the boat swung down would the dock swing down with it Y 
A. No, sir, not if this chain here was tigllt. This is your 
gallows frame chain. The weight of the bridge is on this chain 
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which would hold this bridge from coming down with the 
boat if the boat went down. 
By Mr. White: 
Q. I understand you are the man that lowered the dock 
on this particular occasion f 
A. Yes, sir. 
Q. I also understood that on this particular occasion you 
lowered until there was slack in the chain. Is that correct~ 
A. Yes, sir. 
Q. Was any change made in the docking of this boat 
from the time the people left the boat and the vehicles left 
the boat up until the time that this accident happened, when 
they were coming back on Y . 
A. No, sir. 
Q. It was the same docking Utat you had done. In oth~r 
words, you had made no change, you had done 
page 103 } nothing in connection with tlte docking of the boat 
. since the traffic had gone off the boat? 
A. No, sir. 
Q. Did you at any time during the loading or unloading 
of that boat see the boat either rise or fall below the level 
of the surface of the dockf 
A. Did I do it at any time? 
Q. I say, did you at any time on tl1e particular occasion? 
A. No, sir. 
Q. Can you state to the jury what sort of load it was that 
you had brought over from Portsmouth when it was docked? 
Was it a heavy load, a light load, or what! 
A. I brougltt a heavy load over, which we usually do on 
that five o'clock trip when we get the Navy Yard travel. We 
always have a full boat. 
Q. Was it a heavy load that you carried back? 
A. Yes, sir. 
Q. Have you ever known the City of Norfolk to go down 
or dip below the surface of the dock by reason of vehicles 
entering on iU 
A. No, sir, I never have. 
Q. Have you ever noticed· it dip below for any other rea-
son? 
page 104} A. No, sir. 
Mr. White: Answer these gentlemen. 
Mr. Willcox: Stand aside. 
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S. T. ATIGNS. 
a witness on behalf of the defendant, being first duly sworn, 
testified as follows: 
Examined by 1\Ir. ·white: 
Q. State your name? 
A. S. T. Atkins. 
Q. ·what is your occupation 1 
A. Deck-hand. 
Q. Do you work for the Norfolk County Ferries? 
A. Yes, sir. 
Q. Were you on the City of Nol"folk on August 22 when 
this lady, Mrs. illadrey, fellY 
A. Yes, sir. . 
Q. Did you see the accident f 
A. I saw her being assisted to her feet. 
Q. Where were you at that time? 
.A. I think I was on the left-hand si4e, on the opposite stand-
ing on the wing deck. 
Q. Close to wl1ere the boat is docked against the bridge Y 
A. Yes, I should say six, eight, or ten feet; eight feet, 
perhaps not more than eight anyway. 
Q. Not more than eight feet? 
page 105 ~ A. No. 
Q. What were you doing at the time1 
A. I don't remember· just what I was doing; some duty 
I had over there, perhaps to open the door or close the door. 
I can't recall exactly what I was doing. 
Q. Were you facing towards the landside1 
A. Yes, sir, facing the approach to the boat. 
Q. Facing the approach to the boaU 
A. Yes, sir. 
Q. Will you state to the jury whether or not the boat dipped 
below the surface of the dock, if know? 
A. Not that I know, no, sir. 
Q. Did you feel any dip or any jerk of the boat itself at 
the time that Mrs. M:adrey fell? 
A. No, sir. 
Q. "When the boat docks, what is your duty in connection 
with the docking of the boat 7 
A. I l1ave to assist in making fast the boat; secure the 
boat to the dock. 
Q. And when you secure the boat· to the dock, how do 
von do it7 
· A. Well, we have a clulin with a hook on it and we put it 
in the eye and wind the boat up to the dock. 
Q. Which side did you wind up on this occasion 7 
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A. I was on the right side coming into Nor-
page 106 } folk. 
Q. You were on the right side as the boat 
docked? 
A. Yes, sir. 
Q. Facing towards Norfolk f 
A. Yes, sir. 
Q. ·would that be tl1e colored or the white side 7 
A. That was the white side at that time. 
Q. In the docking of the boat on this particular occasion, 
state whether or not the boat was drawn up tight to the wharf~ 
A. The boat was fast to the wharf, yes, sir. 
Q. Was the chain that fastens it to the dock tighU 
A. Absolutely. 
Q. Can you state whether or not the chain on the other side 
was fast and brought up tight 7 
A. No, I could not say positively about the other chain. 
Generally it is. 
Q. You did not go over there and make an examination 
of iU 
A. No, I didn't. 
Q. State whether or not after the boat was docked, it was 
tight against the wharf'l 
A. Yes, absolutely, yes. 
Q. Can you tell the jury whether or not the dock was low-
creel until the toggles rested upon the surface of the boaU 
A. Yes, we made a good landing. The boat was 
page 107 } snug up to the dock with the toggles on the boat. 
Q. What was the condition of the weather at 
that time, was the weather cMar7 
A. I think it was; yes, it was. 
Q. ·was it daylighU 
A. A little after five o'clock. I don't know just what the 
visibility was at that time. 
Q. But it was light at the time? 
A. Reasonably, yes. 
Q. When the boat was docked on this day, was there any 
slack left in the chain that has to do with the lowering of 
the dock on the boat Y 
A. The chain that lowers the dock on the boaU 
Q. Yes. 
A. Yes, there was slack in it. When I am winding up I 
have occasion to see those chains. 
Q. What kind of a load had you brought over from Ports-
mouth, heavy load or light load .or whaU 
A. I am not clear on that point. I don't know just what 
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our load consisted of. It is reasonable to say that we were 
pretty well loaded at that time. We usually are. 
Q. Had you gotten the Navy Yard traffic on that trip 
from Portsmouth coming overY 
A. I think we had gotten some, yes. 
Q. When the trucks come on the boat, or the 
page 108 ~ automobiles come on the boat, where are they 
placed Y Are they placed in the center or do they 
go forward? 
A. Well, just what is meant by going forward or the cen-
ter! 
. Q. Well, with reference to the outboard or the inboard 
of the boat, we will say, the water side or the land side, where 
are they placed as they come on the boat~ 
A. On this boat we have two driveways on either side 
and we try to put those trucks as near as possible on either 
side of the center of the boat. 
Q. What I am getting at is when they come on the boat do 
you permit them to stay at the land end or do you send them 
up to the water end7 
A. They have to be sent up forward to make room for the 
ones following them. 
Q. Do you recall how many vehicles had come on this boat 
when this accident occurred? 
A. No, sir. I presume the boat was about one-third loaded. 
I don't quite remember distinctly just how many there were. 
CROSS EXAMINATION . 
. By Mr. Willcox: 
Q. How long have you been working for the Ferry Com-
pany? 
A. Approximately five years. 
page 109 ~ Q. And what is your position '1 
A. My position is deck-hand. 
Q. Is it your duty to secure the line and actually at-
tach it to the ferryboat~ 
A. Yes, sir. 
Q. And wind that in 7 
.A.. ·Yes, sir. 
Q. On one side of the boat~ 
.A.. Yes, sir. 
Q. But you don't have occasion to go over to the other 
side to examine thaU 
A. Oh, sometimes. I do either side whenever it is neces-
sary. · 
Q. I think we understand each other. There are two deck-
City of Portsmouth v. Elizabeth Madrey. 99 
hands there and one winds one side and one winds the other? 
A. That is right. 
Q. And on any particular trip you have to handle one side 7 
A. Yes, sir. 
Q. You know the chain that holds the bridge has to be 
slack? 
A. The chain that holds the bridge instead of the chain 
that holds the boaU 
Q. You know that, don't you Y 
A. Yes, sir. 
page 110 ~ Q. But it is the quartermaster's duty to see 
that that is done, isn't it. 
A. Yes. 
Q. And you don't have any occasion to actually exa:miiie it, 
do you? . 
A. Oh, yes, I generally notice if those chains run slack 
at times I wind in some more to tighten those chains. 
Q. As a matter of fact, the man who operates the switch; 
frequently starts it before you wind the boat in, don't he? 
A. Before what 7 
. Q. Before you get your wheel tight 7 
A. Oh. well, sometimes; not often, no, sil·. 
Q. Well, occasionally 7 
A. Occasionally, yes, sir. 
Q. And you don't make a practice of going around to check 
up on the quartermaster to see if he does his duty properly 1 
A. No, I don't make it practice, but I was standing in my 
position and I could see when that chain is slack or when it 
is loose. 
Q. The chains that hold the boat should be tight 7 
A. T11e chains that hold the boat to the dock? 
Q. They should be tigbt? 
A. Yes, sir. 
Q. And the otber one should be slack Y 
A. There should be some slack in the other one, 
page ·111 } yes, sir. . 
Q. How much slack 1 
A. I can't say. I ·would say three links. 
Q. And what is the length of a link 7 
A. Three and a half to four inches in diameter. 
Q. So, that provided twelve inches slack? . 
A. Well, that would be a safety margin, yes. . 
Q. Did you actually examine this chain that held the bridge 
on this particular trip? 
A. No. but I would say that I usually see the chain when 
it drops down there. 
Q. You see it because it runs right down beside the wheel 
100 Supreme Court of Appeals of Virginia. 
hut you don't handle it and you assume other people are go-
ing to attend to their duties, don't you? 
A. In general, yes, sir. . 
Q. And the quartermaster is your superior officer1 
A. 'Veil, in a way, yes, sir. 
Q. How many years did you say you have been with the 
ferry7 
A. About five years, more or less. 
Q. And have they had those overhead ch~ins with the 
bridge that raises and lowers all that five years? 
A. Yes, sir. 
Q. In that whole five years I don't suppose you have ever 
seen a boat dock with the boat chains loose and that chain 
tight, have you? 
page 112 } A. How is that 1 
Q. Have you ever seen, in that whole five years, 
a boat docked with the overhead chain that holds the bridge, 
tight? 
A. I don't recall, no, sir. 
Q. In other words, you go there day after day and you 
expect them to be right and you assume that they are right Y 
A. No. I don't expect them to be right because we gen-
erally look for the opposite to happen most any time. 
Q. Have you ever seen: the boat docked with the chain that 
l10lds the boat loose at the time passeng·ers go off or on~ 
A. I don't recall having seen that, no, sir. 
Q. Would you say yon have never seen it? 
A. I can't recall seeing it, no, sir. 
Q. All right then, the whole five years you have not ever 
seen anything but a perfect docking? 
A. No, I wouldn't say that, but I don't recall seeing any 
otherwise. 
Q. If you had not seen any otherwise, then they must have 
lJeen all perfect? 
A. So far as I know they have been, yes, sir. 
Q. 'Vhat day did this accident really occur7 
A. I reallv don't know. 
Q. What time of day did it occur? 
A. I think it was about ten minutes past five. 
page 113 ~ Q. Did you say what load you had? 
A. I say I think we brougllt over some of the 
Navy Yard crowd. 
Q. Did yon? 
A. I think so ; I am not sure. 
Q. Do you know whether it was a week day 01· a Sunday 
that the accident occurred? 
A. It was a week day. 
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Q. Are you sure of that Y 
A. I am pretty positive it was a week day. I could not 
tell you just what day it was, though. 
Q. Mr. Atkins, have you any definite recollection of what 
-crowd you brought over or do you just assume that that was 
the time the Navy Yard crowd generally came over~ 
A. That was the time the Navy Yard crowd generally came 
<Over. Just what we brought over I can't tell. 
Q. Did you go over and talk to this lady Y 
A. No. She was sitting down in the wing deck and I got 
l1er name and add1·ess. 
Q. Did you make a report of it! 
A. I told the quartermaster. 
Q. Did you tell him personally, or did you make a written 
report? 
A. I simply got the name and address. 
. Q. Did you get the name of any other passen-
page 114 } gers on the boat 7 
A. No. 
Q. Did any other employe of the Ferry Company, to your 
lmowledge, go up there and make any inquiry of her or offer 
her any assistance Y 
A. Yes, Mr. Scott, the quartermaster. 
Q. Were there any obstructions on that deck that could 
l1ave caused her to fall Y 
A. No, sir. 
Q. And you were on the entrance where she entered t11e 
boaU 
A. On the opposite side of the boat. 
Q. On the opposite side of the boat? 
A. I was on the coloi,:ed side and they came in on the white 
side. · ' 1 ·: 
Q. Did you see her at all before you saw her being helped 
11p from the decld 
A. No, I did not. 
Q. Then you went over there and there was no obstruction 
whatever on the deckY 
A. Absolutely not. 
page 115 } RE-DIRECT EXAMINATION. 
By :Mr. White: 
Q. :i\lr. Atkins, do you open the gate before the boat is 
docked, to let the passengers off? 
A. No. The gate is opened for the deck-hand and quar-
termaster to follow out in order to get to· the dock, but hot 
one else is allowed to get out. 
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Q. If the boat comes there and is not properly docked,. 
do you open the gate and let the people out Y 
A. Not. before it is securely docked, no, sir. 
Q,. On this occasion was it properly and securely fastened 
to the dock! 
. Mr. Willcox: I objeet. It is for the jury to say whether 
it was properly fastened o.r not. 
The Court; He can say whether it was securely fastened. 
By Mr. White; 
Q. Was it securely docl{ed f 
A. This boat was properly secured. 
Q. That was before you opened the gates f 
A. Before the gates were opened. 
Thereupon a recess was taken for lunch. 
page 116 ~ AFTERNOON SESSION. 
Met at close of recess. 
Present : The same parties as heretofore noted. 
W. J. JONES, 
a witness on behalf of the defendant, being first duly sworn, 
testified as follows: 
Examined by 1\lr. Barclay: 
Q. Wbat is your name f 
A. W. J. Jones. 
Q. Where do you live 1 
A. Nor£ollc. 
Q. Where do you work1 
A. Norfolk County Ferries. 
Q. How long have you been working there7 
A. Eleven years. 
· Q. What are your duties f 
A. Quartermaster. 
Q. What does the quartermaster do f . 
.A. He loads the boat, helps the captain going across the 
river, lowers the bridge on the boat when it gets into the 
docks. 
Q. Were you on the boat the afternoon that this lady over 
there, Mrs. Madrey fell7 
A. Yes, sir. 
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Q. Were you working at the time? 
page 117} A. No, sir. . 
Q. What were you doing on there 7 
A. I was going on board the boat to go to Portsmouth to 
relieve the quartermaster over there. We relieve over in 
Portsmouth. I had to catch it to be over there to relieve 
him. 
Q. In boarding the boat, did you go in the waiting room 
with the other passengers 7 
A. Yes, sir. 
Q. There is usually a line of passengers going out to the 
boat. Where were you in that line? 
A. I was between· the first bunch of passengers and the 
second bunch. When the doors are opened, there are passen-
gers standing up there to go out, and some in the waiting 
room. As soon as the door was opened, this bunch of pas-
sengers went on out and I went right behind them. The pas-
sengers sitting in tl1e waiting room had to come up behind 
me. 
Q. I judge you were one of the first or among the first 
passengers to board the boat f 
A. Yes, sir. 
Q. Where was Mrs. Madrey when you first saw bert 
A. I did not see her until she fell. She was behind me. 
Q. ·what made you look back? 
A. I turned around to see if there were any vehicles com-
ing down because I had just walked out of the passenger 
way into the driveway, which made my back to 
page 118 ~ the traffic and when I turned around to see if 
there were any automobiles coming, I happened to 
turn around and see her falling, and then I went to her. 
Q. Could you tell what made her fall? 
A. No, sir. 
Q. Did you notice any motion or any change of the boat 
at the time7 
A. No, sir. 
Q. Was there anything on the passengerway or runway 
over w1Iicl1 she could have fallen 7 
A. No, sir, not that I could see. 
Q. Did you go to her? 
A. Yes, sir. 
Q. Did you help her up' 
A. Yes, sir. 
Q. ·were there any vehicles entering the boat just at that 
moment? 
A. No, sir, wasn't a thing but passengers. 
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Q. Did you notice the boat to see whether it was fitting 
snug to the dock or not? . · 
A. I did after she fell. I did not when I . walked aboard 
it. I did not pay any attention to it because usually you 
know how the City of Norfolk fits the dock down there, just 
as ~mug as she could. I walked aboard the boat and after 
I helped pick her up, I looked around to see what sbe coulcl 
have fallen over and I didn't see anything. 
page 119 } Q. In looking around, did you examine the 
way the boat was tied up~ 
A. Yes, sir. 
Q. How was she tied 1 
A. Tied just like she was usually tied in there. Both the 
winding chains on both sides were tight and the chains that 
come from the gallows frames we usually have a little slack 
so the bridge would go down if anything should ge down tbere. 
Q. After you all tie tl1e boat up, is there a set of gates on 
tbe boat that keep people from coming on and going o:tn 
A. Yes, sir. 
Q. After you tie the boat up, does the quartermaster have 
anything to do witb opening the gates? · 
A. No, sir. All be bas to do is to sec that the bridg-e is down 
on tbe boat and tbe bridge is in proper place and made fast 
before the deck-hands open the gates. 
Q. Tbe deck-hands open the gates? 
A. They can get to the g·ates much quicker than we can 
because we walk from the decks right down to the center of 
the gates. If the boat is not lying on his side properly, he 
hollers up to us and the captain will work it into the· proper 
place. 
Q. Is it or not the instruction to those men 
pag~ 120 } tlwre not to open those gates until the boat is 
properly tied? 
A. Yes, sir. 
Q. That is your instruction? 
A. Yes, sir. 
Q. Did this lady that day have anything in ber hands Y Did 
you see anything 1 
A. The best I remember sllC had two or three packages, 
small packages. There was a lady in front of l1er, I reckon 
three or four feet ahead of her who had some packages in 
her hands. Evidently she turned around about the same 
time I did and she come bacl{ to her and she had some pacl{-
ages in her hand. but she never did touch het•. and I walked 
over to tl1e quarter-deck with this lady and set her down, and 
this other lady she laid her packages down and was there talk-
ing to her. 
. . 
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Q. Of course you did not examine her about bow badly she 
was hurt, did you V · 
A. No. I remember asldng her if she was hurt and I ·don't 
just recall what she said. She was so excited. 
Q. You didn't see any blood or anything of that kind~ 
A. No, sir. · 
Q. How far did she fall when she fell¥ 
.A. The best I remember she went on her right elbow and 
.her knee. Her body never did ,get down on deck. 
Mr. Barclay: The ~witness is with you. 
page 121} DROSS EXAMINATION. 
By :Mr. WillcoX! 
Q. }.lir. Jones, when those two chains which lower the 
bridge are lowered, you say they ought to have about three 
feet of slack? · 
A. That is after the bridge is down on the boat. 
Q. Then you give two or three feet of slack? 
A. Yes, -sir. 
Q. And if you give that two or three feet of slack, the 
relation between the boat and the dock always remains the 
same, doesn't it? 
A. The deck of the boat and the deck of the dock remains 
the same, yes, sir. 
Q. Because, if tl1e boat goes down the bridge will go down 
with iU 
A. The bridge will probably sink the boat a little bit, but 
but not mu~h. not the City of Norfolk. 
Q. I am not talking about that. Mter you get your chains 
tied up that bold your boat to the dock tight, and your chains 
that hold the dock slack, after that, if the boat sinks down 
the bridge sinks with it, doesn't it? 
A. Yes, sir. 
Q. If the bridge does not sink with it, it is because those 
-chains are not slack? 
A. If the boat sinks, but there is nothing to cause the 
boat to sink. 
page 122 ~ Q. But, if the boat sinks and the bridge docs 
not sink, it is because the chains are not slack? 
A. It is because they are not slack, the gallows chain. 
Q. You did not examine to see if it was slack? 
A. I could see from where I was that it was slacking. 
Q. Did you take the lady's address! 
A. No, sir, I was not on duty. 
Q. Did you make any report of iU 
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A. I told the captain. 
Q. Did you tell him anything about making a written re-
port? · 
A~ Ordinarily the other quartermaster on duty, that was 
his place, not mine. 
Q. All right. I am just trying to find out what you did. 
You did not ask her name and you did not get the names of 
any other passengers Y . 
A. No, sir, I just picked the passenger up. 
Q. How much slack would· you say was in those chains at 
that time~ 
A. About three or four feet; the same as we usually have. 
Q. Was. that the proper a:mount to take care of it Y 
A. That would take care of it all the time. 
Q. Six inches would not 1 
A. No, sir. 
page 123 ~ Q. But twelve inches w'ould;7 
A. It all depends on the load. 
Q. Why do you say two or three feet f 
A. It is hard to say the amount run out every time, but 
you have to run the rough guessing amount to take care of 
t.hat. 
Q. In your judgment two and a half or three feet is cor-
rect~ 
A. Yes, sir. 
Q. But, in your judgment, six inches would not be enough 1 
A. Some trips it would and some it would not. 
Q. On some trips it would not 1 • 
A. Some trips we get just walking passengers and would 
not need an inch on that trip. 
RE-DIRECT EXAMINATION. 
By Mr. Barclay: 
Q. How do you gauge it~ 
A. Gauge it by the load. If you bave got a light load 
you run out a little; if you have a heavy load you let out a 
lot. 
Q. How do you know it? 
A; You at·e standing at the motor box and when that bridge 
hits the deck that chain runs out. You can sec it 
page 124 ~ falling on the deck right at your eyes. 
Q. Do you tell it by the number of links? 
A. No, we just guess by that pile of chain that is right 
down there, and the amount of load we have got aboard. 
Q. When the vebicles leave the boat, if there are any ap-
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prooiable number of ve"hicles on the boat1 what effect does that 
have on the boat and the dockf 
A. When vehicles go off the boat that brings the boat up 
to the bridge and the bridge comes with it, and that gives 
you more chain down there, still more slack. 
Q. Then, if the load tends to lighten the boat and raise it 
up closer to the wharf, when you have a heavy load, when 
that load is off that tends to raise it more, doesn't it, and 
give you more slack on your line 7 
A. Yes, sir. 
Q. And do you gauge that slack somewhat by the load you 
.nre carrying 7 
A. Yes, sir. 
RE-CROSS EXAMINATION. 
By Mr. Willcox: 
Q. 1\Ir. Jones, you adjust that bridge when the boat lands, 
don't you~ 
A. After she hits the dock in the proper place then we 
lower our bridge. We never lower the bridge 
pag·e 125 } before the boat docks properly. 
Q. And you don't know at that time how much 
load is coming on, do you 7 
A. No, sir. 
RE-RE-DIRECT EXAl\IINATION. 
By Mr. Barclay-: 
Q. You know how much is on there when the boat lands, 
don't you7 
A. Yes, sir. We can look in the street and see lots of times. 
You take these high trucks, we can see them over the auto· 
mobiles, and we have bells on the dock there that the man 
is supposed to ring to notify us when we are getting a heavy 
load, and they generally do. · 
By the Court: 
Q. Do you readjust that from the time you land at the 
dock and the time you take your next trip7 
A. No, sir, we adjust that while the deck hand is hooking 
the boat up to the dock. 
Q. And when your other passengers come on you don't 
readjust it 7 . 
A. No, sir. The only thing we do then is to let the passen-
gers on and go away. If we have to raise the bridge we 
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notify the captain. Sometimes we haY.e to raise up a foot 
and. a half pile of chain before the dock is raised 
page 126 ~ off the boat. 
Bv Mr. Barclay~ · 
• Q. In other words, when you leave you raise the dock up 
above the level of the boat 1 
A. Yes, sir. 
Q. That. leaves it so that when the next boat comes in the 
dock is up higher? 
A. Yes, sir. · 
Q. And then it is lowered on to the boat'l 
A. Yes, sir. 
J. S. CROCKETT, 
a witness on behalf of the defendant, being first duly sworn, 
testified as follows~ 
Examined by Mr. Guy: 
Q. What is your name'{ 
A. J. S. ·Crockett. 
Q. Where do you live 7 
A. 34th Street, Norfolk. 
Q. Where are you employed 1 
A. Norfolk County Ferries. 
Q. And what are your duties there'{ 
A. Master mechanic. 
Q. As master mechanic, what part of the work 
page 127 ~ comes under your supervision? 
A. The maintenance of all machinery, elec-
trical and boilers, Diesel engines, and so forth. 
Q. Does that include the maintenance of the dock and with 
reference to their mechanism 1 
A. Oh, yes, the motors on the docks, and so forth. 
Q. On the wharf, or dock, on the north side there has been 
testified that there is a system of counter-balances or weights 
to offset the weight of the gangway or bridge 1 
A. Yes .. 
Q. Do you know what the difference in weight is between 
the force exerted by the counter-weights and the weight of 
the bridge itself? 
A. Well, do you mean the total weight of the blidge or 
one end of the bridge 7 You know we have one end of the 
bridge supported and the other end is counter-weighted by 
those weights. 
Q. Well, now, at the end where the counter-weights are. 
City of Portsmouth v. Elizabeth Madrey. 109 
I will ask the question this way : What is the load that the 
motor has to lift in order to lift that 1 
A. In the neighborhood of two tons. 
Q. Then, two tons is approximately the difference between 
the weight of the offshore end of the bridge and the force 
exerted by the counter-weights 7 
A. Yes, that is it. 
page 128 } Q. Do you know the approximate total weight 
of that bridge 7 
A. Yes, sir. 
Q. What is iU 
A. Well, each counter-weight is about eleven tons. In fact, 
it figures out just eleven tons for each weight, and the old 
set of specifications that I ran across several years ago al-
lowed two tons as the difference. I never had any means 
of weighing it, of course, or finding out what the difference 
t>xactly was, but it is close to two tons. 
Q. Two tons is the difference that has to be lifted by the 
motor? 
A. About. It would not be any more, and probably a little 
under. 
Q. And that is the two tons excess weight over what is 
exerted by the counterbalances~ 
A. Yes, sir. 
Q. When that bridge is raised, what, if anything, keeps the 
bridge from coming down after the boat goes out of the 
dock1 
A. There is a little wheel on the extension of the motor 
shaft. This little wheel is about eight inches. I have not 
measured it, but it is not over eight, probably bet,veen six 
nnd eight, with a little brake shoe on each side of it operated 
lly what is known as an electro-magnetic coil, and when you 
energize the motor it excites this coil and opens 
page 129 } up the brake. . 
Q. And that little brake is on what, the shaft 
that this chain goes on and keeps the bridge suspended when 
the boat is not under it 1 · 
A. Yes. . 
Q. How is that brake adjusted with reference to how much 
weight it will take to cause that bridge to slip 7 
A. Just enough that' the bridge won't come down of its 
own accord. Once in about every two weeks when the, deck-
hands will tell us that the motor is slipping down we will go 
up and take half a turn on this little bolt that is through there, 
nnd that is all that supports the. bridge. 
Q. Do I understand you to say that that brake is adjusted 
so as to just hold the bridge by itself 7 
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A. Yes, sir. 
Q. How long have you been working for the ferries1 
A. Nine years. 
Q. During that nine years, have you ev.er had occasion or 
have you ever noticed when the weight was placed on the 
end of the bridge and the ferry was not in the dock, whether 
or not the. brake was sufficient to hold the bridge up 1 
A. Yes, on one specific occasion that I saw a ton and a half 
truck drove down on this dock with some lumber on the truck, 
and the brake started down when he got out 
page 130 ~ there. I know that. 
Q. Assuming a boat in the dock, from your ex-
perience there at the ferry, if a weight came across that 
bridge sufficient to make any difference in the trim of the 
vessel after it got on the vessel, would that weight be suffi-
cient to overcome the force of the brake holding it! 
A. Oh, yes, it would follow right down. 
Q. In other words, would it be possible for any automo-
bile or truck to go on that bridge, assuming the bridge was 
not down on to the deck of the boat at the time, if the bridge 
remained up in the air until the truck got on the end, would 
the brake give way and let it come down 1 
A. The brake would slip down. 
Q. From your observation, is the ferry on the trip from 
Portsmouth to Norfolk loaded at her bow, that is the Nor-
folk end, or at the Portsmouth end 1 It is difficult to talk of 
a bow and stern on a ferry, but which end is usually heaviest 
loaded1 
A. I would say in leaving Norfolk in regular traffic the 
end towards Portsmouth would be heaviest, that is the end 
furthest in the water. 
Q. Of course, if she had a full load she would be balanced 1 
A. Yes, she should be on an even keel. When we have a 
small lot of traffic the man out there don't know how much 
is coming and they put it all on the front, as-
page 131 ~ suming there is going to be a load. 
Q. Assuming a vessel docked in Norfolk with a 
load coming on board from Norfolk and sent to the forward 
end of the boat, that is towards the Portsmouth end, what 
is that effect with reference to the trim of the vessel? Does 
it cause either end to go up or down when the load is going 
to its resting place on the end? Do you follow me f 
A. That is an extremely variable quantity. You take some 
of our boats-
Q. I don't mean in inches, but does it cause either end 
io go up or down 1 Go ahead and explain it in your own 
w~1 · 
City of Portsmouth v. Elizabeth Madrey. 111 
A. Will you repeat your question 1 
Q. Assuming this to be the ferry and the trucks coming 
()n. It has been testified that they are sent to the far end 
~f the ferry. Assuming only three or four vehicles have 
stopped on that end, does it cause any difference in the trim 
~f the boat, does she still remain directly level or does one 
end go up and the other end go down 1 
A. Not with a few automobiles. It would have to take 
several extremely heavy trucks out on the end of the boat 
to do it. In other words, that is a boat that has a large 
amount of stability, a boat that is stable, sets on her keel. 
She don't tip either way, neither side nor bow, and she is 
considered and known as a very stable boat." 
}Jage 132} Q. That is the City of Norfolk? 
A. Yes, sir. 
Q. Do you know what the tonnage is of the City of Nor-
folld 
A. Well, the tonnage shown on the license is 596 tons. 
Q. Is that net or gross tonnage? 
A. That is gross. 
Bv the Court: 
·Q. ·what is the length of the City of Norfolk? 
A. 174 feet. 
By :Mr. Guy: 
Q. What is the width of it 1 
A. 54, I think. 
CROSS EXAMINATION. 
By Mr. Willcox: 
Q. Mr. Crockett, tl1e automobiles and trucks that come .to 
the boat are loaded in the order in which they arrive, aren't 
they? 
A. Yes. 
Q. And, if the quartermaster in charge of the loading can 
see there is a light load, he places them so as to maintain 
the balance of the boat 1 
A. He don't see. In some of our docks he cannot see. We 
only have two docks that he can see, one dock that 
pnge 133 } he can see what is out on the street, so l1c always 
takes for granted there is going to be a load and 
sends them on to the other end. 
Q. He places them so they will preserve the balance of 
the boat! 
A. No, he don't, because he loads them on the extreme end 
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because he always assumes there is going to be an extreme 
load, and loads them forward. At most of the times there 
is a load. 
Q. Coming back to that bridge and brake, when that bridge-
is suspended there and no ferryboat is there and the weights 
set~ it will not come down with one or two people walking 
on it? 
A. No, ~ir. 
Q. And the case you we-re speaking of was a ton and a 
half truck? 
A. Yes, sir. 
Q. And it did not come down all the way1 
A. It did not come- down all the way because as soon as 
he saw it was slipping he came back. 
Q. He had time to get back without going off the end~ 
A. Yes, sir. 
Q. Some ten or twelve people could walk out there with-
out putting it down, couldn't theyt 
A. Yes, sir. 
Q. Your work requires you to be at the ferry 
page 134 ~ terminals frequently, doesn't it? 
A. Yes, sir. 
Q. In the dock, there is always some movement of the 
water depending on the weather and passing boats, isn't it '1 
A. Yes, sir. 
Q. And you operate generally four or five boats between 
Norfolk and Portsmouth, don't you7 
A. Four now. 
Q. And one usually comes into the Norfolk side before one 
goes out'l 
A. Yes, sir. 
Q. And all of those boats moving cause the water to movC' 
in the slip? 
A. Yes, sir. 
RE-DIRECT EXAniiNATION. 
By Mr. Guy: 
. Q. Mr. Crockett, will you come down here one moment, 
please, sir 'l On this picture marked Exhibit 0 it has been tes-
tified that that chain and that cl1ain are the two that hold thO' 
boat against the end of the bridge f 
A. Up to the dock. 
· Q. Those chains have hooks going through eyes on the 
boaU 
A. Yes, sir. 
page 135 ~ Q. Those chains are made tight, are they not, 
by turning these wheels on either side~ 
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A. Yes. 
Q. There is a ratchet there to hold it tight once it is placed 
tight on each side 7 
A. Yes, sir. 
Q. Assuming that chain is pulled tight on each side, is 
it possible, with the boat pushed up against the edge of the 
bridge, is it possible for the boat to go down without pulling 
the bridge down with it, if those two chains are tight! 
A. If it went down to any amount there might be just a 
small fraction there because the length of that chain would 
:permit it to go down maybe an inch or so. 
Q. Not over that 7 
· A. !Not over that I don't think, because due to the length 
of that chain it would go down a small amount. 
Q. And whether or not it could go down that inch or so 
would depend upon how tight they had made that chain, would 
it nott 
A. Yes, but those chains are not to prevent the boat from 
going down. The weight of the bridge is on the boat. There 
is always slack in the chain and if there 'vas not slack in 
the chain the vehicle would shove the bridge down 
page 136 } on the boat. 
RE-CROSS EXAMINATION. 
By Mr. Willcox: . 
Q. And if there was no movement of the water and the boat 
went down, the bridge would not follow it unless these chains 
holding the counter-weights and the bridge were slackf 
A. I don't know ·how to answer your question because I 
have never seen the time when one of these boats was load-
ing that these chains were not slack. 
Q. Let us assume for the sake of argument that on any 
particular day that bridge is lowered flush with the deck of 
the boat and there is no slack whatever in these overhead 
chains that hold the bridge, there is no vehicle rolling across 
that bridge, but the movement of the water dips the boat 
down two or three inches, the bridge would not go down with 
it, would it~ 
· · A. Just a moment. In tl1is particular case if you were to 
gc:i there with these chains up that hold the bridge up off of 
that boat, it would take quite a bit of sea on the· end of that 
boat. If that boat is side to you and another boat comes 
l>v that boat will roll, but tltere is no sea that could develop 
with that boat bows on, because she is sharp. That boat 
could not raise one inch with a boat going down the river 
because she is end to the dock. 
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Q. I am assuming by my question that the 
page 137 ~boat does dip? 
A. The boat does not dip, but-
Q. I am asking you to assume that when that boat is tied 
up and the bridge is lowered flush with the deck of the boat~ 
but the chains that control the lowering and hoisting of that 
bridge are tight, and assuming further that the boat docs 
go down from some cause or another, when there is any 
weig~t OIJ. the bridge, would the bridge go down with the 
boat, or not 7 
A. No, the bridge would not go down with the boat when 
the chains arc tight. 
Q. ~nd the reason for putting the slack in there is so 
the br1dge can raise and lower~ 
A. No; it is to take the weight off the brake. 
Q. What is the object of having the chain slack 7 
A. To keep the brakes from wearing out. 'Vhen the traffic 
goes on there it would wear the brakes out. There is no 
wear in them when the chain is slack. 
Q. If the bridge is lowered as it should be, it rests on the 
boaU 
A. Yes, sir. 
Q. So there is no strain on the brake then, is it7 
A. No, not then. 
Q. So, what is the idea of having the chain slack1 
A. When the bridge is on the boat that is to keep the bridge 
an integral part of the boat while it is being 
page 138 ~ loaded, sir. 
RE-RE-DIRECT EXAMINATION. 
By Mr. Guy: 
Q. With reference to the order of loading these ferries 
there, Mr. Willcox has said something about one ferry com-
ing in while the other one is still theref 
.A. Yes, sir. , 
Q. Does that second ferry come in after the first ferry has 
completed its loading and is ready to go out 1 
A. The one that goes out is all ready to go out when the 
other comes in. But let's straighten out about the wash of · 
the other boat. You take a boat that lies side to another one 
with another boat going fast and another one going slow, 
this boat will surge a little sideways, but a boat on the ends 
has no buoyancy and with no buoyancy there could not be 
any pitch this way on the end. 
Q. W11en she is in her dock is it possible to get an unin-
terrupted swell coming to the side 7 
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A. No, the fences would protect that. We have long fences 
built out at the ends that would break that swell. 
page la9 } CAPT. L L. 'V ALTON, 
a witness on behalf of the defendant, being first 
duly sworn, testified as follows: 
Examined by Mr. 'Vhite~ 
Q. You are ·Capl L L. Walton7 
A. Yes, sir. 
Q. You were captain on the City of Norfolk on August 22 
when this lady, Mrs. Madrey, fell? 
A. Yes, sir. 
Q. Did you sec the accident 1 
A. No, sir. 
Q. And where were you when you were informed of it 7 
A. I was in the pilothouse. 
Q. 'Vere you at the Norfolk end of the pilothouse or the 
Portsmouth side? 
A. I was in tho Norfolk end, on the land side. 
Q. W11en you docked the boat on this particular occasion, 
coming from Portsmouth over to Norfolk-
A. I did, yes, sir. 
Q. And when it was docked and tied up, was it snug and 
close to the ferry slip? 
A. Yes, sir. 
Q. Did you notice to see whether or not the chain whicl1 
lowers the bridge to the forward end of the ferryboat had 
anv slack in it 1 
• A. No, sir, I did not notice .. 
page 140 } Q. Did you notice, however, when the bridge 
was let down to see that it was resting actually 
on the deck of the boaU 
A. Yes, sir. 
Q. You saw that the toggles that extend out from the 
bridge rested upon the end of the boat? 
A. That is right, yes, sir. 
Q. Do you recall anything about the amount of load you 
had coming over from Portsmouth into the Norfolk side? 
A. No, sir. 
Q. Do you recall anything about the load you had going 
out of Norfolk? 
A. No, sir, I don't. 
Q. 'Vhat would be the difference in the draft of your boat, 
if you know, when she is loaded and not loaded? 
A. Well, I really don't know. It would be some difference. 
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I don't know; possibly two or three inches. I don't know 
just how much. 
Q. When the load comes on to the ferryboat, is it placed 
at the other end of the boat as it comes in or do they stop 
it in the center? · 
A. They go to the front of the boat, the outshore end. 
Q. Does that have any effect on the raising or lowering 
of the landward end of the boaU 
A. ·well, if anything, it would raise the landward end of 
the boat. 
page 141 } · Q. When you dock your boat and bring it in 
with its load, when the vehicles go off, they being 
on the. forward end which is docked, do they tend to lighten 
the end of the boat which is into the slip and ·raise it up at 
that endf 
A. Yes, sir. 
Q. What effect does that have on the dock? 
A. It would not have any effect on the dock. The dock 
goes with the boat. 
Q. It would raise up with the boat? 
A. Yes, sir. 
Q. How Ion~ have you been with the Norfolk Ferries? 
A. About nme years. 
Q. And where do you live Y 
A. Norfolk. 
Q. You have been operating ferryboats between Norfolk 
and Portsmouth all that time7 
A. Yes, sir, that one ever since she has been there. 
Q. Have you ever known this particular ferryboat, the 
City of Norfolk, to dip down below the end of the dock and 
come back up again 7 
A. No, sir. 
Q. On this particular occasion did the boat dip down and 
come back up 7 
A. I never noticed it. I don't think she did. I never no-
ticed it. 
page 142} CROSS EXAMINATION'. 
By Mr. Willcox: 
Q. Captain, the cars and trucks tlmt come down there to 
board tlie ferry, line up outside t11e gate and there is a man 
there that sells them tickets as soon as they arrive~ isn't 
there? 
A. Yes, sir. 
Q. And, as soon as the load which you bring in is dis-
charged, they roll on the boat one right after the other? 
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A. Yes, sir. 
Q. And are placed by the quartermaster or the man in 
(!hal'ge of the deck~ 
A. Yes, sir. 
By the Court: 
Q. Have you ever noticed any dipping of the City of 
Norfolk when it is being loaded, when the buses and so on 
.are coming on Y · · 
A. Did I ever notice a list from one side.to the other? 
Q. Not from one side to the other, from one end to the 
other7 
A. No, sir. 
Q. If one of those big buses, one of those Greyhound buses 
would come there and go on the vessel, would that make any 
.appreciable dip on the part of the vessel Y 
A. That would be hardly noticeable; you would 
page 143 } not notice her list to amount to anything. · 
L. W. HALL, 
a witness on behalf of the defendant1 being first duly sworn, 
testified as follows: · 
Examined by Mr. White: 
Q. You are 1\fr. L. W. HallY 
A. Yes, sir. 
Q. Are you a collector for the Norfolk County Ferries 7 
A. Yes, sir. 
Q. Are you the one who made the record on August 22nd on 
the Portsmouth side of the ferry, for that date 7 
A. Yes, sir, that is my signature. I have to make a mani-
fest and sign it. 
Q. And these are the slips Y 
A. Yes sir, for each and every trip. 
Q. Each one of these lines represents a separate trip made 
during the course of the day Y 
A. That is right. . 
Q. Can you point out the five o'clock trip from the Ports-
mouth side? 
A. Yes, sir. 
Q. Where would that be 7 
A. Right here, sir; 5 :02, the City of Norfolk. 
Q. This line number 22 7 
page 144 } A. Yes, sir. 
Q. That is the City of Norfolk leaving there 
at 5:027 
A. That is correct. 
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Q. How many vehicles did it have on that boat~ 
A. 36. . 
Q. Now, these tickets that you have here will show, I be-
lieve, the amount that you received for each one of those 
:vehicles? 
A. Yes, sir, each ticket represents a vehicle. 
Q. Is there any way for you to tell how many trucks and 
how many passenger vehicles were on that particular tript 
A. Yes, sir. We had 28 automobiles and we had four light 
trucks; we had a bicycle and one employe's pass automobile; 
and we had 53 passengers. 
By the Court: 
Q. That was on the trip from Portsmouth to -Norfolk 7 
A. Yes, sir, the five o'clock trip. It was a little late. 5:02 
was the time we left. 
Mr. Willcox: No questions. 
page 145 ~ L. D. VINSON, 
a witness on behalf of the defendant, being first 
duly sworn, testified as follows: 
Examined by :M:r. White: 
Q. What is your name 7 
A. L. D. Vinson. 
Q. Are you employed by the Norfolk County Ferries as a 
collector? 
A. Yes, sir. 
Mr. Willcox: Is this similar evidence from this side1 
Mr. White: Yes. 
Mr. Willcox: We will not question it. 
Bv Mr. White: 
'Q. Did you make this slip up7 
A. Yes, sir. 
Q. That covers what date? 
A. August 22. 
Q. Now, will you indicate which was the 5:13 trip made 
by the City of Norfolk from Norfolk to Portsmouth, which 
line is that on 7 
A. Right here. 
Q. How many vehicles did it have on board when it left 
Norfolk? 
A. 24; that is including an employe's pass. 
page 146 ~ Q. How many of those were passenger cars and 
how many were trucks 7 · 
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A. There was 20 automobiles, there was one light truck, 
<lnd two loaded. 
Q. Can you tell how many passengers went over on that 
tl'ipf 
A. There were 50. 
Q. How many automobiles 7 
A. There were 20 automobiles. 
Q. Where do you live? 
A. 203 ·west 30th Street, Norfolk, Virginia. 
No cross examination. 
Mr. White : The defendant rests. 
Mr. Willcox: The plaintiff rests. 
End of testimony. 
1:' 
page 147 } :Mr. White: If your Honor please, we renew 
our motion to strike the plaintiff's evidence, on 
the grounds stated at the time of first making the motion. 
The Court: The motion is overruled. 
Mr. '\Vbite: Defendants except. 
. 
page 148} Thereupon, the Court read the instructions to 
the jury, counsel fully argued the case, and the 
jury retired to consider of their verdict and, after due delib-
eration, on the same day, to-wit: April 1, 1936, returned the 
following verdict: 
"We, the jury, find for tl1e plaintiff for the sum of $800.00. 
H. A. Gates, Foreman.'' 
The defendant thereupon moved the Court to set aside 
the verdict as contrary to the law and evidence, for errors 
in granting certain instructions for the plaintiff and in re-
fusing certain instructions for the defendant, and for other 
errors apparent upon the face of the record; which motion 
was overruled by the Court, after having been fully heard 
and argued, on the 20th day of April, 1936, and to which 
action of the Court the defendant excepted. 
page 149} INSTRUCTIONS. 
Mr. White: Defendant objects and excepts to any instruc-
tions being granted for the plaintiff, on the grounds set forth 
in defendant's motion to strike the plaintiff's evidence. 
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Thereupon the plaintiff offered her Instruction P-2, r.ead-
iug as follows: 
Plaintiff's Instruction P-2 (Granted}. 
"The court instructs the jury that if they believe from a 
preponderance of the evidence that the plaintiff purchased 
a ticket at Norfolk for transportation from .Norfolk to Ports-
mouth, it became and was the duty of the defendant to ex-
ercise the highest degree of practical care known to human 
foresight to so dock, moor or tie its boat that the relative 
level of the boat and the bridge would remain reasonably 
constant. If they further believe from a preponderance of 
the evidence~ that the defendant failed in 'its duty as above 
outlined on the occasion in question to so moor, tie or dock 
its boat and that the plaintiff in boarding the boat in the way 
provided therefor was injured as a proximate result of such 
failure, they must find for the plaintiff unless they further 
lJeJieve from the evidence that she was guilty of contribu-
tory negligence. The burden is on the defendant to prove 
that .the plaintiff was guilty of contributory negligence un-
less 1t appears from her evidence." 
page 150 ~ Which said Instruction P-2 was granted by the 
court, to which action of the court the defendant 
objects and excepts on the general grounds stated the motion 
to strike the plaintiff's evidence, and specifically objects and 
excepts to the granting of said instruction on the ground that 
it states a different theory from that advanced in tl1e original 
affidavit served on the City and because the evidence fails· 
to disclose that the defendant did not do all that could have 
been done in the docking of the boat on this particular oc-
casion; also on the ground that the plaintiff rests her case 
on the sole proposition that the boat suddenly dropped and 
rose as the plaintiff was boarding it, and the burden is on 
the plaintiff to establish what caused the dropping or rai8ing 
of the boat so that it could be determined whether or not 
the defendant could be chargeable with negligence by reason 
thereof, and the plaintiff has fail eel to establish that; also 
because the evidence shows that the plaintiff was fully aware 
of all the conditions, saw the manner in which the. boat was 
docked, and could have observed anything which would have 
been dangerous to her; also because there has been no tes-
timony offered by any one to show that even if the boat did 
dip, that the dock did not dip with it, the plaintiff 
page 151 ~ saying that as she stepped on the boat, the boat 
fell and rose, therefore if the dock fell and rose 
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·with the boat the defendant could not be held liable because 
the movement of waves or something else caused the simul-
taneous raising and lowering of the dock and t~e boat; fur-
ther that the instruction requires a greater duty than that 
imposed by law, as the defendant is unable to govern the 
winds and the tides; and further that the defendant" is re-
quired only to exercise ordinary care, as the Norfolk County 
I!,~rries are a part of the State Highway Syste~ and de-
fendant is required by law to operate them as a governmental 
duty and is required to make them only reasonably safe, if 
at all. · 
Thereupon the plaintiff offered her Instruction P-4, read-
ing as follows: 
Plaintiff's Instruction No. P-4 (Granted). 
"The Court instructs the jury that if they find for the plain-
tiff they shall fix her damages at such amount as they be-
lieve from the evidence will reasonably eompensate her for 
-such pain, suffering and inconvenience as they believe from 
the evidence she has heretofore suffered and will hereafter 
-suffer as a proximate result of the.injury complained of, and 
such expenses as they believe from the evidence she has here-
tofore incurred.'' 
page 152 ~ 'Which said Instruction P-4 was granted by the 
court, to which action of the court the defendant 
ohjects and excepts on the grounds heretofore. stated in its 
nwtion to strike the plaintiff's evidence, and specificaiiy ob-
jects and excepts on the ground that the original affidavit 
served on the City of Portsmouth did not designate any por-
tion of the body that was injured and did not meet the re-
quirements of the charter of the City of Portsmouth in that 
respect, and did not make any claim for damages by reason 
of such injuries; and further that the plaintiff knew what 
l1er injuries cOnsisted of, if any injury, and she should have 
so stated in her notice to the. City. 
Thereupon the defendant offered its Instruction D-1, as 
follows: 
Defendant's Instrtwtion D-1 (Granted). 
"The court instructs the jury that the defendant is not 
an insurer of the safety of passengers using the ferry, and 
the mere fact that the plaintiff fell when boarding the boat 
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is not to be considered by you as evidence that the defend-
ant was negligent and is liable to the plaintiff in damages." 
Thereupon the defendant offered its Instruction D-2 as 
follows: 
page _1~3 ~ Defenda1~t's l11structio1~. D-2 (Refused). 
"The court instructs the jury that there is no evidence for 
.you to consider of any defect of means and appliances used 
by the defendant, or defect in the dock, landings, or ap-
proaches. The sole issue is whether the ferryboat was on 
this particular occasion negligently and carelessly docked. 
If you believe from the evidence that the boat was docked 
in the usual and customary manner on this particular occa-
sion, then you should find for the defendant." 
Which said defendant's Instruction D-2 was refused by 
the court, to which action of the court the defendant objects 
and excepts on the ground that the instruction clearly states 
the law and applies to the evidence in the case. 
Thereupon ·the defendant offered its Instruction D-3, as 
follows: 
Defendant's bzstruction D-3 (Granted). 
"The court instructs the jury that there is no evidence 
for you to consider of any defect of means and appliances 
used by the defendant, or defect in the dock, landings, or ap-
proaches. The sole iss'!le is whether the ferryboat was on 
this particular occasion negligently and carelessly docked.'' 
page 154 ~ Thereupon the defendant offered its Instruc-
tion D-4, as follows: 
Defendam.-t's Instruction D-4 (Refused). 
''The court instructs the jury that if you believe from 
the evidence that the ferryboat was docked in a manner suf-
ficiently safe for persons of ordinary prudence to leave and 
board the same, then you should find for the defendant.'' 
Which said Instruction D-4 was refused by the court, to 
which action of the court the defendant objects and excepts 
on the ground that the instruction properly states the law 
and is applicable to the evidence in this case. If the boat 
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was docked in a manner sufficiently safe for persons of or-
dinary prudence to leav:e and board the same, then the plairi-
tiff, if she was injured in doing that, would have failed to 
exercise ordinary care for her own safety and was guilty of 
contributory negligence." 
Thereupon the defendant offered its Instruction D-5, as 
follows: 
Defendant's In-struction D-5 (Refused). 
"The court instructs the jury that the burden is on the 
plaintiff to prove her case, and each and every element there-
of, by a preponderance of the evidence. If you believe the 
defendant's testimony that the boat was docked in the usual 
and customary manner, you should find for the 
page 155 ~ defendant. And if you believe from the evidence 
that tha plaintiff has not proven, by a preponder-
ance of the evidence, that the boat was negligently docked, 
you should find for the defendant." 
Which said Instruction D-5 was refused by the court, to 
which action of the court the defendant objects and excepts 
on the ground that the instruction correctly states the law 
and applies to the evidence in the case. 
Thereupon the defendant offered its Instruction D-6, as 
follows: 
Defendant's Instruction D-6 (Granted). 
''The court instructs the jury that the burden is on the 
plf!intiff to prove her case, and each and every element there-
of, by a preponderance of the evidence. And if you believe 
from the evidence that the plaintiff has not proven by a pre-
ponderance of the evidence, that the defendant was negli-
gent in the docking of the ferryboat on this occasion, then 
you should find for the defendant.'' 
Thereupon the defendant offered its Instruction D-7, as 
follows: 
Defendat~t's Instructiott D-7 (Granted). 
"The court instructs the jury that it was the duty of the 
plaintiff to exercise proper care for her own 
page 156 ~ safety. It was her duty when approaching the 
point where the ferryboat docks against the 
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wharf to keep a proper lookout for any 'opening between the 
boat and dock, or any difference in the lev:el of the boat and 
dock, that might constitute a dangerous condition, and if you 
beli«,we from the evidence that she failed in this duty and 
that· such failure proximately contributed to the accident, 
then you should find for the defendant.'' 
page 157 ~ JUDGE'S CERTIFICATE. 
I, Richard l\Icllwaine, Judge of the Court of JJaw and 
Chancery of the City of N orfollr, Virginia, who presided over 
the foregoing trial of Elizabeth l\Iadrey against City of 
Portsmouth, in said court, at Norfolk, Virginia, March 31, 
1936, do certify that the foregoing is a true and correct copy 
and report of the evidence, all of the instructions offered, 
amended, granted, and refused by the court, all motions, 
rulings of the Court, and other incidents of the said trial 
of the said cause, with the objections and exceptions of the 
respective parties, as therein set forth. As to the original 
exhibits introduced in evidence, as shown by the foregoing 
report, to-wit: Exhibit No. 1 (original notice to the City 
of Portsmouth, Virginia), and Exhibits A, B and C (photo-
graphs of tho ferry dock on the Norfolk, Virginia, side), 
which have been initialed by me for the purpose of identifi-
cation, it is agreed by the plaintiff and the defendant that 
·they shall be transmitted to the Supreme Court of Appeals 
as part of the record in this cause, in lieu of certifying to 
said court copies of said exhibits. 
And I do further certify that the attorneys for the plain-
tiff had reasonable notice, in writing, given by counsel for 
the defendant, of the time and place when the foregoing re-
port of the testimony, exhibits, instructions, ex-
page 158 ~ ceptions and other incidents of the trial would 
be tendered and presented to the undersigned 
for signature and authentication. 
Given under my hand this 23rd day of May, 1936, within 
sixty days after the entry of the final judgment in said cause. 
' 
' 
RICHARD MciLWAINE, 
Judge of the Court of Law and Chancery 
· of the City of Norfolk, Virginia. 
A Copy-Teste. 
RICHARD MciL WATNE, 
Judge of said Court. 
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page 159} CLERK'S CERTIFICATE. 
I, W. L. Prieur, Clerk of the Court of Law and Chancery 
of the City of Norfolk, Virginia, do certify that the foregoing 
report of the testimony, exhibits, instructions, exceptions, 
and other incidents of the trial in the case of Elizabeth Mad-
rey aga4mt the City of Portsmouth, together with the origi-
nal exhibits therein referred to, all of which have been duly 
.authenticated by the Judge of said court, were lodged and 
·.filed with me as Clerk of the said Court on the 23rd day of 
May, 1936. 
W. L. PRIEUR, JR., Clerk. 
By T. L. BULLOCK, 
Deputy Clerk of the Court-of Law and Chancery 
of .the City of Norfolk, Virginia. 
page 160 } Virginia: 
In the Clerk's Office of the Court of Law and Chancery of 
the City of Norfolk. 
I, W. L. Prieur, Jr., Clerk of the Court of Law and Chan-
cery of the City of Norfolk, do hereby certify that the fore-
going and annexed is a true transcript of the record in the 
case of Elizabeth 1\{adrey, Plaintiff, v. City of Portsmouth, 
lately pending in said Court. 
I further certify that the said copy was not made up and 
completed until the plaintiff had had due notice of the mak-
ing of the same and the intention of the defendant to take 
an appeal therein. 
Given under my hand this 4th day of June, 1936. 
W. L. PRIEUR, JR., Clerk. 
Fee for this record $25.00. 
A ·Copy-Teste. 
M. B. WATTS, C. C. 
· .... ··,-... 
INDEX 
Page 
Petition for Writ of Error ..................... ; . . . .. 1 . 
Sltctch. with Petition . . . . •. ~ . . . . . . . . . . . . . . . . . . . . . . . . 35 
R-ecord ........................................... · .. 36 
Notice of Motion for Judgment ...................... 37' 
Demurrer to Notice of l\fotion and Affidavit ............ 39 
SpE>cial Plea ....................................... 41. 
Amended Notice of Motion for Judgment .............. 43 
Demurrer to Amended Notice of Motion and Affidavit .. :· .. 46 
Second Amended Notice of Motion for Judgment. . . . . . . . 48 
Demurrer to Second Amended Notice of Motion and Affi- . 
davit . . . . . . ................... ; . . . . . . . . . . . . . . . . . . . 50 
Verdict and Judgment, April 20, 1936--Complained of .. 51 
Notice of Appeal ................ ·. . . . . . . . . . . . . . . . . . . . 52 
Stenographic Report of Testimony, &c. . ............ , .·. 53 
Charles U. Freud ............................. : . . 55 
Dr. Joseph C .. Dunford ............. , ............. 64 
:i\frs. Elizabeth· Ma~rey . .. . .. .. .. . .. .. .. .. .. . .. .. 70 
Dr. Foy Vann ................................ , . 81 
Dr. Vernon A. Brooks ...... ·.' ................ : .... 84 
IJ. R. Scott . . . . .................... : . . . . . . . . . . . . 89 
· S. T. Atkins ............................... · .... 96 
. W. J. Jones ....... · ............................ 102 
,J. S. Crockett . . . . ... · ..... · ............... ·: . ... : . , .108 
· Capt. I. L. Walton ............................... 115 
L. W. Hall ....................................... 117 
JJ: D. Vinson . . . ............................... 118 
Instructions . . . . ..................................... 119 
Judge's Certificate ................................ ~ .124 
Clerk's Certificates . . . . . . . . ........................ 125 
..__ 
I 
. . r 

